2007:  Fact Pattern L (Uninhabited Island)
Professor’s  Comments:   I intended this question primarily to address first possession and custom issues.  When I wrote it, I didn’t really think that there was any moment in the problem you could very plausibly describe as an “escape” and I didn’t think that escape analysis was very likely to take ownership away from whichever side you determined to be the original owner.  For reasons I’ll go into more below, nothing in your answers really convinced me otherwise.  That said, I counted discussions of escape when determining your quantity score and gave you some additional overall credit for solid analysis of the escape factors.  


While, as always, students produced a lot of strong analysis, your answers displayed three kinds of technique problems much more frequently than usual:

· Many students (if not most) wrote very one-sided answers.  Interestingly, these answers divided about evenly as to who should win, but whoever they picked, they were sure of the result.  I don’t have any good theory as to why so many of you felt so strongly about this question; I’d be happy to hear what you think.

· The answers displayed an unusual amount of repetition:  Many students made essentially the same arguments under the purview of two or more different legal tests.  These students probably should have spent a little more time organizing their answers before writing.  If you see that an argument you’ve already made comes up again in a different context, cross-reference the earlier version so I can see that you are aware of the repetition.
· The answers contained an unusually high number of inaccurate statements.  One set of incorrect statements involved the facts of the problem; the solution to this is to read more slowly and more carefully.  A second set of incorrect statements involved the cases/rules; the solutions are to read the cases more carefully and to study more.
My comments on suggested substantive analysis and common substantive problems are below, arranged by major topics:

A.  1st Possession


1.  Structure of the Problem:  Many students approached this issue by comparing what the Tulyans (T) did with what the Phormycans (P) did.  However, the first possession cases are not comparative, but temporal. That is, they don’t ask which party most deserves the property, but instead ask whether the first party did enough to acquire property rights before the second party took action to stake a claim to the animals in question.  To be consistent with that approach, you needed to ask first, “Did T do enough to get possession of the island before P built the lighthouse?” If the answer to that question is yes, then under the animals cases, P cannot be the first possessor and can only make a claim based on custom or escape.  If you determine that there is a possibility that T never acquired possession, you then can ask, “If T did not gain possession, did P do enough to get possession of the island?” This is not to say that you couldn’t sensibly organize your answer by going through the various first possession tests and, under each test, discuss the activities of both parties.  However, I heavily rewarded students who showed they understood the temporal structure of the cases.


2.  Suggested Analysis: Of the tests/ideas employed in the first possession cases, the most relevant were actual possession; power and control; and rewarding useful labor. All of these can be applied pretty literally without the use of an awkward metaphor.  The crucial questions under the first two tests are (a) Has the party in question done enough to meet the test?; and (b) Does it matter that use of the island is non-exclusive? As to the labor argument, ideally you should use it as way to talk about whether the prior two tests are met; only case makes it enough w/o some act that shows one or the other is Ghen, where really impossible to get actual poss or to maintain power & control


3.  Common Problems



a) Unexplained or Poorly Chosen Metaphors:  What does it mean to mortally wound an island?  The answer is not self-evident.  What does it mean to deprive an island of natural liberty or to prevent its escape?  You must explain!!!



b) Going Outside Scope of First Possession Cases:  Many students made arguments under the heading of first possession that didn’t come from the cases.  It seemed clear that collectively, you knew the escape cases better.  Some common problems:

· Arguing Undifferentiated “First-in-Time”:  You need to indicate first what:  first actual possession?  First labor?  First in control?  

· Intent:  The first possession cases do not make intent relevant.  If you kill a fox by accident, it’s still yours.  
· Unexplained Use of Escape Elements When Discussing First Possession

· Proper Role of Rose & Demsetz:  Arguments from Rose and Demsetz can support your conclusions or support interpretations of the law, but the cases do not incorporate all of the theorists’ ideas.  In particular, Rose’s ideas about signaling are not directly part of the first possession cases.  



c)  Relationship of Tulyans to Mermiges Island Federation:  You might sensibly briefly discuss whether the Mermiges Island Federation should succeed to the rights of the Tulyans, but you should not (as several people did) decide quickly and incorrectly that MIF had no rights and then cease to discuss their interests. Remember that the United States succeeded to the rights of the various states when it was formed and later when it brought in states like Texas. 

B. Custom:  When you see a custom in the question, two kinds of issues may arise:  (1) Is the custom by its own terms applicable to the facts?  (2) Should a court treat the custom as legally binding?  Both are implicated here and there was room for much more extensive discussion than most of you provided. (See the model answers). 


1.  Is the Custom Applicable to these Facts? There are three issues you might have discussed at some length under this heading: 



a) Is A an “inhabited island”?



b) What is a “reasonable time to respond”?



c) Does it matter that the custom ceased to operate after WWII?


2.  Should Custom Be Legally Binding? All of the factors from Swift & Ghen factors are worth discussing here.  The most interesting are: 


a) Limited Effects on Outsiders (Notice): You could discuss whether MIF and/or the Tulyans would really have gotten notice from P’s announcement and maps (there was no direct notice to either.



b) Reasonableness/Prevent Fraud & Deceit:  Does the custom unfairly favor sophisticated countries over less sophisticated nations and tribes?  For example, should there be a mechanism for determining whether the island was really uninhabited?

C.
Escape

1.
Framing the Problem as an Escape Issue:  To make sense of your escape analysis, you need to identify:



a) When is the “escape”?  In the four initial escape cases, there was a clear moment when the animal left the control of the original owner.  Here, you need to point to an analogous moment.  You might choose the moment that M became aware of the lighthouse and did not object.  You might choose M’s failure to object to P’s public claim.  But you need to choose something.


b) Which party is which?  The escape cases are not comparative. Instead, they ask specific questions about the original owner and the finder.  Thus, you need to clearly identify which party in your analysis is the original owner and which is the finder.  Many of you didn’t do this at all and lost substantial credit as a result.  


2.  
Possible Analysis:  No matter which team you decide is the original owner, I think the following point is crucial:  Neither party significantly changes its behavior once it begins to use the island.  This means it is very difficult to establish identify a moment of escape.  It also means that it is difficult to argue that the original owner abandoned the island or that the island returned to natural liberty.  Whichever team is the original owner has performed useful labor and has marked  the island.  It will be very difficult for a “finder” to win under these circumstances.

D.  Model Answers: Both model answers are very strong: clearly organized, with over 90 checkmarks, arguments for both sides and solid use of facts. The first answer is essentially what I envisioned when I wrote the problem, focusing exclusively on first possession and custom and doing very well with each.  The second answer also includes some discussion of escape, but clearly identifies the moment of escape and which party is the original owner. 

2007: Student Answer #1:  First Possession: First we must look to see if M orig got possession of the land through the actions of polynesian people who settled on Tulyas Island.  

Deprivation of Natural Liberty (NL) :  While an island clearly does not have natural liberty in the way that animals (or oil even) does by motion (not getting into how continents are moving) and being able to follow the bend of its natural inclination and free from artificial restraint (Mullett), we can still say it has natural liberty.  Natural liberty would be established when the island is just how it was before foreigners came to inhabit it.  It would be 100% undeveloped and free from any human interference.  When M came in and started building the huts and ate/hunted the food, did that deprive the island of natural liberty?  M will argue that it did, and by building and interfering with the natural ecosystem of the island, they deprived it of its natural liberty.  The island no longer was able to follow the bent of its natural inclination with having grass grow in certain spaces and all of the berries and fish be where they would naturally.  On the other hand, P will argue that while this did disturb their ecosystem, it did not permanently, substantially deprive the island of its natural liberty (Liesner), because the interference was not that great and there were only a few huts and some berries and fish gone.  Because the huts were up permanently, but there were not very many, it seems like it would more be along the lines of wounding (partially deprived of natural liberty) and not mortal wounding or substantial deprivation of liberty (factor in Pierson and Liesner) which would fully deprive of natural liberty.  

Did P deprive of its natural liberty? B/c they just had one lighthouse there and did not develop the rest of the island the analysis is pretty similar for M and P and they both probably did not deprive the island of its natural liberty.  P may have less argument b/c they only have one lighthouse and the people there get some food brought in, therefore maybe doing less with ecosystem. OTOH, they lived there full year.  

In control so escape is nearly impossible (Liesner):  In order to establish possession in Liesner you have to have the animal in your control so that way escape is nearly impossible.  M probably fails at this test too.  It did not control the island except for the few huts.  It would have been very possible for someone else to have come in, even P, who could have come in at almost any time, especially because M left for a great portion of the year to return to their island, and taken the island. On the other hand they had been there since 1100 AD and no one had come to take control from them until 1935, so maybe they did not need to do a better job controlling the land than they did.  Like if the animal was one that was likely not to escape, then you would not need to control it as much and this island was not likely to escape so they did not need to control it any better than they did.  But, just because no one tried to take the island (have the island escape) it does not mean they did a good job controlling it, it more likely than not means they got lucky.  Also maybe can argue that b/c P came in and made a lighthouse P also got some control of the animal and it escaped to them and therefore escape was not impossible. 


P probably had better control considering they were always there compared to the M who only came a few times a year.  But, P too probably did not have sufficient control because having a few people in the lighthouse would probably not guard against any sort of army coming in to claim the island.  

Perfect Net (Shaw):  While escape has to be nearly impossible, in Shaw the court argued that the net does not have to be perfect so maybe b/c P came on the land and built the lighthouse, does not affect any potential property rights.  M could come on the land at any time they wanted and use the land for what they wanted which is like Shaw when they said that the owners of the net could come at any time to get the fish they wanted so even if some escaped it was okay.  B/c M had no prob coming to do what they wanted on the land, they had control.  OTOH, as said before, just b/c no one else came does not mean the net was good and effective.  Probably didn’t have good enough net, because anyone could have come in at any time and completely interfered. M did not intend to abandon b/c they came back every year.  

Does M have prop rights before 1935? Probably not because they did not do very much to the land to deprive of its natural liberty, and anyone else could have easily come in and taken the land.  Does P have prop rights before 1935? Probably not for same reasons as M (even though they were there continuously).   

Custom:  When viewing custom (standards from Swift and Ghen) you have to look at whether it gives certainty, if it does not interfere with an outsiders understanding of laws, if it is reasonable (cost/benefit) , and if it helps the industry at hand.  

Certainty: This does create a great deal of certainty b/c if it is unclaimed then you can come and claim it and if no one objects then it is yours.  It is very simple and a takeoff on the first in time rule.  Once you claim it, then it is recorded and it is clear who owns the land.  

People outside of the industry: this is a huge problem! People who are from imperialist countries going off and try to claim new islands will surely know of this custom and they will get ownership rights of the land and will know if any other imperialist country has ownership rights to the land.  But, what about the people who are living in the remote island who have no idea of this.  Then imperialist countries can just come in and take ownership of the land with no regard to if people already has claim to the land but just has not officially registered it with the UN or anywhere else .  While most leaders of countries should be aware of international customs, if there is no one leader but instead a bunch of tribes with only tribal leaders, then this is no longer a strong argument.  Therefore, there could be a big problem with people outside of the industry knowing the standards.  

Help industry:  It does help the industry because of the clarity and certainty it brings btw the imperialist countries.  This way people are not fighting wars over lands when they both think they own it.  Instead the first person to peacefully claim the land is the owner and so when the second country comes in, they will know they have no ownership rights and could potentially avoid bloody and unnecessary wars. It allows countries to peacefully get new land, which helps everyone b/c it is more time and money efficient.  Might not be good for industry if a country claims the land and then has to deal with the local population who already feels they have claim and just did not know about the custom.  

Reasonable: The custom is reasonable b/c it makes sense that the first people there or the first people who would want to claim the land would have the opportunity to do so.  What makes the custom unreasonable is that it might not be fair to a remote island nation who has their own rules and leaders who are unaware of the custom.  It would be unreasonable for a large country to make claim to a small island that contains lots of small tribes because the people in the small country do not know any international language and do not have one leader.

Should this custom be upheld?  Yes, the custom should be upheld because even though it is unfair to the people living on the island, it would be worse for them to have to big nations fighting a war on their land to determine who owns it than to have one country peacefully take ownership.  Therefore, P should have the right to the island.  

2007 Student Answer #2: Did MIF establish ownership of A by first possession?

Power & Control: MIF will argue that it brought the island into its power and control by building on the island, which is similar to wounding an animal b/c it deprives it of its NL (island no longer empty, existing on its own) Pierson. P will argue that that MIF did not bring entire island under power and control, only southern tip of A, by putting houses there. The rest of the island was free/unwounded--no control by MIF. P will also argue not a mortal wounding b/c only 2-times a year doesn't sufficiently/permanently deprive island of NL. MIF only temporarily deprived of NL when MIF visiting, not sufficient under Liesner. MIF will argue that it maintained control by coming back every year 2-3 times annually for several hundred years, showing no intent to abandon. Liesner, Shaw. Like Shaw net owners, MIF didn't have to be there continuously to maintain control, huts showed no intent to abandon similar to nets (knew they would be there when they got back). 

Labor: Was MIF's labor effective in establishing ownership? MIF built stone huts, fixed roofs, will argue that labor is effective in capturing A, similar to wounding + pursuit by coming back every year. P argues that that is not enough, b/c not over the entire island, rest of the island capable of escape. P argues that although putting huts might be similar to nets in Shaw, as huts are left there and MIF knows they can return to retrieve, the net is not effective at establishing property rights over entire island. The rest of the island is not trapped in MIF's net (huts), just the southern end, so MIF's labor is not good enough. Similar to if would have just shot wolf in Liesner in toe--that labor arguably wouldn't be sufficient to accomplish goal of killing wolf, here MIF did not effectively capture the entire island. MIF can argue that the southern end is a critical part, similar to one shot in heart that could kill an animal, good enough. 

Clear signal: Is MIF sending a clear signal to the relevant audience (Rose)? MIF will argue that building houses, making repairs, sends a signal that is more than just pursuit. P can argue that the houses are temporary, don't send clear signal of ownership, similar to mere pursuit. 

Assuming MIF did establish ownership of A by first possession, did A escape when MIF built the lighthouse? 

Abandonment: P will argue MIF left every year, and abandoned the island. MIF will argue that it came back every year, which meant that it did not leave the island alone. 

Marking: Do the huts and religious symbols on the huts show that the island is marked? Purpose of this test is to show finder that OO has claim to the island. MIF will argue that huts show that someone has a claim to the island, like the tattoo in Albers. But P will argue that the huts are not permanent, roofs can easily be destroyed by wind, not a strong symbol of ownership. MIF will argue that religious symbols on hut show that someone has an interest in it--would take the time to carve a religious symbol, shows attachment like canary's comb-over in Manning. P can argue that not a relevant audience, Rose, doesn't understand relig. significance, doesn't show importance. P will argue marking is on southern tip only, 11 mile distance is a long distance to walk, P wouldn't have notice of MIF's huts. MIF can argue that if you are going to stake a claim to an island, should search the entire thing to determine if marked, someone else has claim to it. (Stronger case for MIF.)

Finder's knowledge: MIF can argue that P is in the same "industry" of claiming islands, so MIF should search an entire island before trying to claim it, as it is reasonable that people will build on an entire island. Albers.  P can argue that when it searched, no one was there, and once again huts weren't fully permanent. P has had people there all the time, no indication of whether they came across each other. 

NL: Is island free? Purpose of this test is to determine whether finder should know that the island is unclaimed. MIF will argue that huts show that island is not at natural liberty.  P will argue that the majority of the island is free, at NL, just not southern end. 

Protecting OO's investment: Escape cases want to protect owner who has done enough. P will argue that MIF has not done enough, didn't object to P's lighthouse, didn't object to others living there year round, and didn't object to P's claim (under custom). MIF will argue that it did not have to do all of that, b/c as in Kesler, shouldn't affect MIF's interest as OO. 

Did P gain right to island as custom?

Is custom applicable?:  MIF will say no--it involves uninhabited lands, and the island was inhabited. P will argue yes, southern tip was visited continuously, but not inhabited by MIF. For most of the year, MIF was not there, so P will argue that just putting a few huts does not make it "inhabited." Stronger case for P, b/c MIF has a right to object (see next question) 

Is it reasonable?:  MIF will argue that P should not be allowed to just get property by making claim when someone else has an interest. P will argue that he does have an interest, b/c of lighthouse, and that MIF had a right to object to the claim, but did not. (this goes back to effective labor) P will argue it is reasonable to have a custom that allows people to object. If MIF really had a claim to the land, it should have objected to the claim w/in a reasonable amount of time. 

Does it affect limited people?:  Unlike limited whaling industry, this involves the international community. It is not limited, and the custom should not be applied b/c it can surprise many people. W/ this surprise element--need more stable law.  Unlike whaling cases, not trying to protect an industry that has grown up around it, so custom n/a. 

Conclusion:  If custom were applicable, P would have the island, but custom should not be applied. MIF arguably has a first possession right to A, and the island did not escape when P put a lighthouse. MIF has a better claim to the island, since we generally favor the OO in escape cases and the finder should have known that someone else had a claim to the island. 
