2001 Question III: Professor’s Comments

Overview:  This question was designed to encourage discussion of two important undecided issues in Takings law: 

(1) How do you decide which parts of the claimant’s property are the one’s to evaluate for interference with investment-backed expectations (IBE) or for a reasonable rate of return? 

(2) When is it permissible for the government to severely impair property values?  

Many of your answers only touched on these questions briefly and instead focused on relatively easier points.  For example, if the court decides to treat the two parcels as part of a single unit, the government’s case becomes pretty easy: why should we compensate someone who, in financial terms, is better off after the regulation than he was before?  Although I rewarded nice presentations of this argument to some extent, I gave much more weight to substantial arguments addressing the two undecided issues.  Some of the relevant points you might have made are laid out in the next few paragraphs.

(1) How do you decide which parts of the claimant’s property are the one’s to evaluate for interference with investment-backed expectations (IBE) or for a reasonable rate of return?  In this case, the court would need to address this question to decide whether to treat the two garages as one property or two.  Many of you simply argued that Penn Central says that courts look at property as a whole.  However, Penn Central is clearly distinguishable:  the court there rejected the assertion that the top and bottom of a single parcel should be viewed separately.  Here, unlike PC, the two pieces were purchased separately and had been run as separate enterprises until very recently.  And unlike the TDRs in PC, the benefits accruing to the Bayou Garage (BG) are not dependent on the claimant’s ownership of the burdened lot and were not an intended effect of the regulation. 

However, those facts aren’t necessarily conclusive; a court could say that A’s expectations revolved around profits from the garage business so his intent to run them together as part of the same business suggests that the court should examine the effect on the profits of the business as a whole.  Moreover, as in Penn Central, the regulation is affecting both pieces, so it might seem fair to look at the cumulative effect. The best answers, including both student answers, wrestled with this problem and tried to explain why particular facts suggested that one approach was preferable to the other.

(2) When is it permissible for the government to severely impair property values? Cases like Hadacheck, Miller, and Andrus suggest that, under some circumstances, government regulations that leave the landowner without a reasonable rate of return may be constitutional.  We don’t know the precise circumstances under which that would be true.  

Here, the question would arise if the court held that it would treat the two parcels as separate.  The government then would have to argue that LEAPS is sufficiently important that it is constitutional even though the Cajun Garage is left without a reasonable return.  Presumably, they would argue that strong public safety concerns justify even very stringent regulation.  

The claimant can argue that even though LEAPS is reasonable (according to the trial court), Penn Central suggests that it must be “reasonably necessary” to protecting the safety of airline passengers.  Here, the state might not meet that standard because other security measures at the garage might achieve the same results, but you could discuss the question at length.

The claimant will also argue that, whatever the state could do to regulate uses of land that are themselves harmful, it should not burden him with substantial losses when the acts that the statute targets are those of third parties.  Nothing in our cases directly addresses this question, although you could use some of the more general language about individuals not bearing burdens on behalf of society.  You also might note that Miller (fungus) and Andrus (eagle hunters) both allow substantial regulation to prevent acts by someone (or something) other than the landowner.  The second student  answer has some nice discussion of this issue.  My favorite language in all the exams also dealt with this issue.  Writing for the majority finding no taking, the student said, “We understand that there is no evidence that the landowner himself is involved with car-bombing or with terrorist groups.  If there was, he would have been arrested.”

Common Problems

(1) Carelessness Using Cases and Legal Tests:  Many of you made a lot of basic errors in your arguments, which suggests you did not study the materials carefully enough.  Common errors included overstating or inverting legal tests (caselaw suggests that if there is reciprocity, there will be no taking.  That doesn’t mean that where there is no reciprocity, there automatically is a taking.).  Some common errors:


(a) That A might be safer after LEAPS does not constitute reciprocity. Sharing a benefit with the general public is not reciprocity. Moreover, A was not the intended beneficiary of the statute.


(b) After Mahon, you cannot argue that any regulation enacted pursuant to the police powers is not a taking.

(c) No case we read says that there is no taking if the benefit to the public exceeds the harm to the landowner.  If that were true, local government probably could seize houses to build a school because the benefits of education exceed the private harm.  

(d) Miller holds that you can destroy one kind of property to save another.  It does not hold that you can destroy public property every time you can claim a strong public interest.  Similarly, Sax’s arbiter generally is arbitrating between two landowners, not between a landowner and the general public.

 (2) Cabbage (Correct But Inefficient Passages):  The same problem manifested itself on both Q1 and Q3.  One common example on this question was some degree of overkill using overlapping tests to demonstrate that if the two garages were considered together, there was no taking.  I think that would not be a highly contested point, but some of you did a few sentences on each of these related points:

· reasonable rate of return

· no interference with DIBE

· still value left

· still uses left

· not entitled to maximum profit

· A’s position more favorable than claimants in several other cases.

If you can address this kind of cluster of related issues quickly, you can spend more time on the more difficult and remunerative parts of the question.  On this question, I rewarded extended discussions of the two major undecided issues I identified above.  I also rewarded students whose opinion and dissent seemed to be responding to each other’s best points. 

 (3) Conclusory Assertions: As is often true with the Takings question, many of you offered a lot of undefended conclusions like the following:

· The demoralization costs clearly will be low here.

· Here, the government is acting as an arbiter so they need not pay.

· LEAPS is reasonably necessary to a very important public interest.

· The statute interferes greatly with A’s investment-backed expectations.

Each of these is potentially a useful point, but each needs some more defense before you can assert it convincingly.  E.g., 

Post Sept. 11, the public is very concerned about safety and seems to regard it as the duty of all Americans to make sacrifices to further anti-terrorist measures.  In this climate, the public is unlikely to sympathize too much with a garage-owner who wants to be paid to shut down a garage whose location makes it a plausible terrorist target.  The public is likely to be even less sympathetic if they find out that A is making substantial profits at his other garage because of the same statute.

(4) Arguing with Problem:  A significant number of students made arguments that effectively questioned the facts I gave you.  This is not a good use of your time.  You are unlikely to be focused on what I consider the key issues if you are busy explaining to me that my problem is wrong. Some examples here:

Several of you argued that LEAPS unfairly singled out the Cajun Garage.  Aside from the fact that I stated several times that I was not going to give you a problem with a serious arbitrariness issue, this argument is very unconvincing.  LEAPS also resulted in the closing of another garage in Shreveport not owned by A.  More importantly, LEAPS is a statewide statute.  There are other airports in Louisiana (New Orleans comes to mind).  The problem strongly suggests that the statute will close garages across the state. 


Many of you argued that the Cajun Garage had no value left or no uses left.   The lot was valued at $100,000 after it became clear that the garage would probably have to be torn down.  That means that a real estate professional believed that, even taking into account the costs of demolition, a buyer would pay $100,000.  That must mean that some plausible uses exist (warehousing; hangars, etc.).  It also is a lot more than “no value.”  No value suggests that if you dropped that amount of money on the floor, you might not bother to bend over to pick it up.  There are very few of us who feel that way about $100,000.


Similarly, some of you argued (on the “No Taking” side) that A was likely to be able to set up some kind of business where he would be making a reasonable return on his investment.  Having just $100,000 left after investing $350,000 just over the prior two or three years is a very negative rate of return.  Moreover, if there was a substantial possibility that high profits were forthcoming, the market value of the lot would not be so far below what A paid.


Many of you argued that there was little or no point to the statute at all.  You are facing a finding of fact that it was a reasonable step.  You can still argue that reasonableness alone does not justify a great intrusion on property rights (and perhaps that the “reasonably necessary” standard should apply).  However, that finding precludes the argument that the statute is arbitrary or completely misguided.

2001 Question III:  Student Answer #1

[This answer does a good job addressing the “one or two” issue on both sides and makes a lot of nice comparisons to the cases.]

Majority: Not a taking.  Some things that were said in P.C. are worth noting here.  Each “takings” review must be viewed as unique, taking into account the characteristics of the regulation as well as the citizens property.   There is no set formula – but there are some factors that remain important.  We have clearly stated that we do not divide a property into distinct bundles of rights and then determine whether one bundle has been “taken” (Andrus, P.C.).

In this instance since Adam intended to manage the garages together, it does not matter that they are separated by a road or that he purchased them separately – they were part of the same business entity – in a way much more so than the various holdings of Penn Central  B in this case though separate structures it is one property.
The public policy of protecting our citizens from bombs by closing these garages was found to be reasonable and we believe it may be reasonably necessary to effectuate what can only be a substantial public policy.  We thought that protecting P.C. was necessary for that public policy due to its unique character and this is a much easier case than justifying preserving heritage of N.Y.  This can by no means be seen as arbitrary since it seems eminently objective to close car-bomb prone areas w/in a radius of passenger terminals.
Though dissent will say this is taking prop. for a uniquely public purpose, when we alluded in P.C. that that could be a taking we distinctly referred to “acquiring resources” for a public purpose.  In this case we are not acquiring the garage & we are in no way invading it.  

When viewed in terms of a distinct investment backed expectation, Adam has done well – he cannot complain about a reasonable rate of return – in fact he appears to be doing very well and with good prospects for the future.  Additionally, through the impact that this regulation had on other properties Adam’s loss has been mitigated some (although not necessarily reciprocity).
Since we have held that we can greatly reduce value in property to further a legit public interest, we do not see why this case is unique.  An interest as important as this where we are deciding to decrease some of his prop. value (and I should add it may be temporary) deciding btwn the rights of safety from terror and a loss of value seems easy.  As we have said before, if govt. had to pay for all losses in prop. value when it changed a law, the govt. could hardly go on. 

The dissent will argue that he contracted with the state, but even if we view it that way, since he didn’t lose all value or even his IBE it is not a taking. We do not insure investors against bad investments due to situations beyond our control that the govt. has a duty to respond to.  We expressed as much and under less severe circumstances w/greater personal loss in Andrus.

Ackerman.  The layman is not likely to view this as a taking: it is not a bad joke to limit a millionaire’s right to profits when the country is scared about terrorists. He will understand the need and the desire not to put an additional tax burden on the public at a time like this.

Dissent: Taking. First off, we chose to view the properties as separate.  They were purchased 5 years apart and though they are the same type of business, that doesn’t make them one property. In PC, though we mentioned the value of the TDRs we did not evaluate that case as anything other than the one building.  Additionally, Adam invested 250K to make the Cajun Garage unique in its modernity.  

There is no mutuality of benefit when you say that you have helped another of his properties by hurting one. Plus much of the increase in value cannot be traced specifically to the regulation (general increase).
We also feel that this is very much like the state “acquiring” the property for a unique public purpose b/c in disallowing public parking facilities the available uses quickly becomes of little use. The one logical use storage was what was closed down originally, so in limiting this use the govt. has largely acquired the land as a buffer zone to protect the terminal.  P.C., Kelso. This is like Hadacheck but w/out a nuisance.  We are not arbiting btwn rights but we are building a buffer for the airport
The IBE simply is a loss and there is no legit. estimate as to how he could make a reas return on this investment (P.C.).  In Mahon where the Co. had contracted for specific rights that the govt then wanted to remove for their public policy benefit later we held that it had to pay.  This is similar since Adam sought permission and had it granted and then the govt. for its own purposes has decided to remove that right, when in both cases that right is “practically” all the value of it.
2001 Question III:  Student Answer #2

[This answer contained the best two-sided discussion of the third party issue, a solid discussion of the “one or two” issue and a nice floodgates argument.] 

Majority:  We reverse the decision of the Court of Appeals and find LEAPS not a taking.

Public Safety:  The first issue to consider is whether or not the gov’t is acting to promote public safety.   Here, the answer is clearly yes.  Following the tragic events of September 11, the government has good reason to be concerned about the safety of airports and passengers.  The gov’t is acting as an arbiter here, choosing the interest of public safety over the economic viability of a parking garage.   

We are unconvinced that the Court of Appeals argument that harm is “not caused by claimant’s use of land, but by the potential misuse of the land by third parties” has merit.  When a business owner invites people onto his property, the activities of the patrons must be considered.  While dissent (+ Court of App) argument distinguishes from Hadacheck b/c of owner not creating threat to public safety, we find the land must be considered for all possible threats, not just those presented by owner.  Setting a precedent that gov’t must pay any time land poses public risk by someone other than owner would be a disaster.

Value Remaining: Adam has not lost all value in his property due to LEAPS.  As this court held in Hadacheck lost profits is insufficient ground to stake a takings claim.  Here, Adam still can sell the property for $ 100K, hardly a total loss. Much like Andrus, A still has use of his property and the regulation for public advancement has not deprived him of all value of property.   

The dissent and Adam ask us to view the two parking garages as separate property.  Clearly A bought the second property with the intention of making more $ in his parking business.  Although LEAPS resulted in the closing of one garage, the fact remains that A has achieved his DIBE of making more money through parking.  In fact, A is better off than he was before.  Even with one garage shut down, A is more profitable than before LEAPS.  To ask the gov’t to compensate him for loss in value of one property when A is better off overall is completely ridiculous.  This court held in Penn Central that the value of property should be viewed as whole.  By doing so, we held Penn Central not entitled to compensation even though potential future value lost.  We see no reason to overturn Penn Central and view garage as two properties since business increased.  To meet the most basic element of a taking, A must be worse off.  Not the case here.

Although the new garage cost $350,000 in land and construction and LEAPS rendered the value only $100,000 a day after the garage opened, we still do not find a taking.  A’s DIBE was to profit off of the airport parking. In the case at hand, he does just that.  We are hard pressed to think of a business owner who would be disappointed to see the value of his business increase due to gov’t regulation.  

Ordinary Observer (OO):  When evaluating whether or not a taking, Ackerman suggests considering if OO would consider taking a bad joke if no compensation.  Here, we could hardly see any ordinary person considering this a bad joke when A better off.

Singled out:  Hadacheck indicates would be a taking if property owner singled out and the taking arbitrary.  Here, neither of these tests are met.  With the closing of the Alligator Garage, clearly A is not singled out as a business owner.  LEAPS was enacted for a public purpose and all garage owners in too close proximity were forced to close.  This is neither arbitrary nor does it single out A.

Reciprocity of Advantage:  In Penn Central, this court found no taking when the party harmed by the closing is also helped by the closing. Penn Central derived a financial benefit by having historical buildings as more people came to visit NYC by train. Here, A enjoys a similar business benefit.  While LEAPS resulted in the closing of one of his garages along with a competitor garage, it also increased the value of the garages that remained open.  Thus, more people will be forced to park at A’s other garage and pay higher prices due to the reduction in competition.  When a business owner enjoys an increase in profits due to gov’t regulation, there is no taking, even if a portion of the business was harmed.

Policy:  As we stated in Mahon, if the government was forced to pay every time a land value was impacted, or a business lost profits, government could hardly go on.  Yes, A lost value on his new garage.  However, because of its remaining value of $100,000 and the increase in parking revenues, we do not see why the gov’t should pay.   Compensating A in this instance where a significant public benefit is at stake, no physical invasion has occurred on the land, and A still has financially sound business would open the floodgates to takings claims.  Gov’t compensation should not be extended to situations such as A’s case.

Dissent:  The majority wants us to consider the 2 parcels as a whole like in Penn Central.  Here, the situation is much different.  A bought the second parcel with DIBE irregardless of the first garage.  His new garage was only open for one day and LEAPS resulted in a loss of value of more than three fold. While the majority bases its argument on the fact that A actually profited from LEAPS, the fact of the matter is that A would profit from LEAPS regardless of the second garage.   Even if he had never undertaken construction of the second garage, his business value would increase.  Therefore, just b/c LEAPS improved the overall value of A’s business, he lost his DIBE on the new building and should be compensated.  This new garage is not part of the original building as in Penn Central (new bldg. attached) and there is no solution like TDR’s in Penn Central to compensate A.

Second, LEAPS is designed to protect the airport from activities of third parties.  This is a new public policy following 9/11 designed for public safety.  We must question why the burden of defending against this new threat falls on A and not the public at large.  To this end, we support dissent in Penn Central that when policy enacted for public improvement, public should pay.  Just b/c A provides parking service near the airport (which has been legal for some extended period of time) does not mean he should bear the cost of the regulation).   

This case is unlike Miller where gov’t choosing btwn 2 uses where one will certainly destroy the other.  Here, only a threat to airport and gov’t reacts in emotional state to close a non-threatening business.  Moreover, this garage is not a nuisance like the brickworks in Hadacheck but a mere parking facility that is a normal part of airport operations.  Thus, we are able to distinguish this situation from Hadacheck, Penn Central and Miller to award compensation.

