QUESTION IIIE (2000)


The gore bush is a plant in the cotton family that grows in temperate climates.  It is grown commercially because its seeds, when processed, produce a valuable industrial lubricant, goreseed oil.  Farmers who grow the gore bush plant its seeds in the late spring and harvest the new seeds late in the summer.  Farmers who choose to grow gore bushes must make a strong commitment to it because the plant’s roots produce some chemicals that are toxic to many other plants and so a gore bush field must be left fallow for at least three years before other crops will grow there successfully.


Goreseed oil can be combined with a few other easily-acquired ingredients to produce a liquid ideal for use in small explosive devices.  About three years ago, the recipe for this liquid became widely available among university students and small-time criminals.  As a result, an increasing number of robberies and campus protests were punctuated by the explosions of goreseed grenades.  Also as a result, the demand for goreseed oil increased dramatically as did the price of goreseeds and goreseed farms.


The state of Panic produces more goreseed than any other U.S. state.  After goreseed prices had been rising for some time, Chad purchased a 50-acre goreseed farm for $5 million. His first year’s production of goreseed earned him exactly enough money to pay for all the necessary machinery, fertilizer, and seed he needed to get the farm running and to operate it for that year.  


During the winter after Chad brought in his first goreseed crop, the Panic state legislature became concerned about the increasing use of illegal explosives in the state.  It passed the Statute to Limit Unregulated Dangerous Goreseed Explosives (SLUDGE).  SLUDGE prohibits the sale of goreseed oil, the production of goreseed oil, and the growing of gore bushes anywhere in the state. 

As a result of SLUDGE, Chad can no longer grow goreseed on his farm.  Because the farm will have to lie fallow for three years before it can be used for any other crops, its market value fell to $2 million, and Chad was left hanging.


Chad brought an inverse condemnation suit in federal district court claiming that the application of SLUDGE to his land constituted a taking.  The district court found as facts the information provided above.  It then ruled in Chad’s favor, holding that the loss of more than one half of the value of the property was too great an interference with Chad’s property rights where Chad’s use of his land was both “creating a product that had legal uses” and “had no detrimental impact on the property values of his neighbors.”

The Court of Appeals reversed, arguing that Chad still had the same parcel of land that he had had prior to the regulation and that the loss in value was not relevant because the pre-SLUDGE value had been inflated by the illegal uses of the goreseed oil.  The U.S. Supreme Court granted Chad’s petition for certiorari. 

Draft the analysis sections of an opinion for the Supreme Court and of a shorter dissent deciding whether there has been an unconstitutional taking of Chad’s property.  Assume that the record supports the trial court’s findings of fact.  Assume that the Supreme Court Takings cases decided prior to 1980 constitute the available precedent.  The opinions you draft also may discuss the Takings theorists to the extent you find their work relevant. 

