2000 QUESTION III:  BEST STUDENT ANSWERS

(No PROF’S COMMENTS AVAILABLE)

2000 QUESTION III:  STUDENT ANSWER #1

[This is an exceptional answer for the first semester of law school]

Opinion: We uphold the court of appeals decision to find no taking has occurred here.

Purpose: SLUDGE is “rationally related” to protecting the public safety by preventing illegal uses of gore seed oil as explosives.  The legislature could reasonably conclude that preventing manufacture of oil would prevent use of oil as explosive. Andrus. Penn.  Therefore, SLUDGE could be said to prevent a noxious use of the oil.

However, the dissent argues that Chad (C) was not using oil for noxious purpose.  He was producing for legitimate means.  Under Hadecheck and Eubank we held that a legal use of ppty. Could be made illegal by legislation.  The dissent argues that this only applied b/c neighboring ppty.was affected by interference of use w/their inconsistent use. (Habitation v. Brickyard)

Although we declined to apply Epstein in Penn we do apply here.  Epstein argues that when government (gov.) acting to control spillovers, it does not equal a taking.  Here, although spillovers are not onto next door neighbors, they are onto general public.

Thus, the argument becomes should C bear the burden of legislation effectuating a substantial public purpose.  (Penn argued by both majority and dissent)  The dissent argues that C should not have to bear cost of protecting public.  However, this is the same idea we rejected in Penn.  Government could hardly go on if it had to pay for every change.  Mahon.  If every time a product was found to be dangerous, the government was forced to pay company who had to quit producing the economy would outright fail.  For example, several years ago speed was sold over the counter.  It was intended for use by people with narcolepsy and other sleep disorders.  B/c of heavy use by truck drivers resulting in accidents the government regulated to only allow by prescription.  The regulation served purpose of protecting public but did not pay pharmaceutical companies for loss of profits from truck driver’s use.

We consider the loss of the product to be a risk that C bore by entering into the business.  Many business owners run risk that product will not sell or will be dangerous and have to be recalled. (Firestone)  The dissent argues that companies bear risk of failure but not of loss of all value of business.  We will address the value lost in several ways.

Return on Investment: C spent $5m.  In first year he made enough to pay for equipment, fertilizer, and seed plus costs to operate for the year.  So, he did make some return on his investment although it is unclear how much.  C’s argument is that he intended to make a much greater return through continued sales.  “Loss of future profits is a slender reed on which to base a takings claim”.  Andres.   C did not know when entering business what his profits would be.  He bore risk that a better oil would be created or that a winter would be harsh.

DIBE – Distinct Investment Backed Expectations: The dissent argues that C purchased farm recently w/ specific expectation of farming gore seed.  The gov. has effectively taken this expectation under SLUDGE.  However, C purchased b/c he thought he could make a large profit b/c of the inflated price of gore seed.  The price would not have been inflated were it not for illegal uses.  If gov. had found way to regulate similar to controlled substances C’s expectations would still not have been met.  For example, w/ controlled substances every ounce has to be accounted for, signed out, and registered.  The gov. could have required similar measures w/gore seed.  The additional costs to register and monitor would go into price.  Sales would likely drop significantly and C would still have lost DIBE.  Here, we feel C’s DIBE were based on a calculated business risk.  C knew or should have known illegal uses for gore seed and thus could have predicted such a change in the market.

Loss of Intended Use / Value Left: C still has a farm.  Its value has dropped to $2m.  However, the loss in value is short lived.  In 3 years he will be able to farm again or sell for another purpose.  The fact that he is not permanently deprived of the value further points towards not finding taking.  In Miller, the fact that the TT could regrow trees so taking was short lived influenced not finding a taking.  Similarly, here, since C will again have use of his farm soon no takings found.

The dissent argues that C may lose his farm in time it takes to recover from gore seeds.  Further, they argue from Ex Parte Kelso that b/c C cannot use land the government has in effect prevented completely the intended and presumably most valuable use of the land.  We disagree.  C took risk that was buying farm with time delay b/f being able to grow anything else.  Further, the use of the land is not completely prohibited indefinitely as in Kelso where they could no longer dig rocks from quarry even if hauled to another location.  C could find another use for land in the meantime.  He could sell to a developer or build apartments (use lots of parking lots so fact that there is no grass growing not noticed!).  Nothing prevents C from using the land for any other purpose.

Michaelman: Applying Michaelman, the dissent argues that many people will see loss of farm as taking and will sympathize w/C.  We disagree.  Most people would understand that gov. can forbid certain uses of ppty. if they can be used for negative purposes.  For example, gov. can people from growing marijuana since it is used as a drug and can result in traffic accidents and other problems.  People tend to understand that gov. sometimes has to completely stop something in order to prevent illegal uses.

Ackerman: Dissent argues that SLUDGE has in effect turned C’s property into a “bad joke”.  However, Ackerman suggests that uses of ppty. that would have negative social sanctions (“you grow that stuff they blew up NYU w/?”) should not be considered takings.  (Note: should I be worried at this point that I have discussed speed, pot and bombs???)

Arbitrary: C argues that SLUDGE is arbitrary but argument fails as it puts all people who grow, sell, or produce gore seed or its products in same situation.

Reciprocity of Advantage: Dissent argues that there is no reciprocity of advantage.  We apply the dissent in Mahon in finding that when the gov. is acting to control harmful use reciprocity of  advantage is not necessary. In sum, we find no taking and affirm.

Dissent.  We disagree. Land is not used for noxious use. Gov. is regulating lawful business.  This should only be allowed when gov. acting as arbiter (Sax) b/w conflicting neighboring land uses.  Further, we think C’s bearing burden that is a public burden.  Protecting public is important but can be done in other ways than prohibition of business.  For example, controlled substance (see majority) but we do not think would substantially affect C’s business.

We further think gov. has taken C’s DIBE and reduced value by more than ½.  Further, loss may cause C to lose farm and he did not bear risk of complete loss of business.  The gov. has in effect prevented the most valuable use of land and intended use.  In Ex Parte Kelso, the court held the statute unconstitutional when it resulted in complete loss of use.  Statute forbid removal of rock from quarry.  Effectively lowered value to O.  we see the same here.  Although in 3 years C will be able to use ppty. again if he can afford to maintain in the meantime he will be so financially burdened he may be forced to sell at a loss.

Further, we think people will sympathize w/C.  See all publicity Farm Aid got.  People will see little farmer bearing burden caused by murderous demonstrators.  Demoralization may cause more demonstrations, increase costs, and outweigh settlement costs. (Michaelman)

We would remand to trial court for determination of reasonable cost for taking.

2000 QUESTION III:  STUDENT ANSWER #2
In looking at whether a government activity/statute is unconstitutional and thus the government should compensate parties that have been harmed by the statute, one must look at nuisance control.  What’s left, Investment Backed Expectations (IBE), if there was a physical invasion, demoralization costs and if the ordinary person would think this activity is a bad joke.

Nuisance: The government can use its police powers (pp) to regulate a nuisance that endangers the public health safety morals. (Hadacheck)  Here the Sludge was passed to stop the production of an element that is being used unscrupulously to endanger the population.  The Sludge Act fits within the perimeters of the pp of the governement.  Chads’ production of gore seed is harmful to the safety of the population of Panic, like Hadacheck, the government regulated the use of the land to protect the citizens around it.  Even though none of the citizens living around the farm are harmed, the population is harmed in the same manner that they are harmed  by producers of cocaine leaves.  Their use is harmful to all of society.

What’s left:: In deciding whether to compensate, the court must look at the value left after the regulation. Chad has argued that his land has depreciated in value from 5 million to 2 million (including costs – overhead), the trial court thought that this is a substantial drop in value thus equaling a taking.  However when one looks at the facts, it is obvious that his 1st year’s profits paid for the value of the machinery (all overhead), he was able to recoup the amounts he tendered.  In addition, he still owns the land itself that after the 3 years of fallow time can be used for some other purpose.  The government has not taken the land, only limited its use.  He can still produce crops that are less harmful to society (tobacco possibly).  The recoupment of his costs allows him to wait out the 3 year period and grow something else.

IBE: In Mahon, when a company negotiates specifically for a particular parcel of land and a government regulation completely destroyed that land then they should be compensated (Mahon).  This is Chad’s strongest argument because he bought the farm to produce the gore seed.  However unlike Mahon, here the statute does not completely destroy his intent in the land; he can still use it (as in Hadachek).  Times change and enterprises should not make all their plans based on market speculation.  In addition, it is bad public policy to reward people who expect to capitalize on the illegal use of their crop.  Marijuana producers can hide behind the medical use argument, but it is obvious what most of the crop of marijuana a is used for.  This is exactly the same.  Chads’ IBE is based on profits he hoped to get from a destructive use of his gore seed.  If not, he would have entered the trade earlier, when it was still only being used as a lubricant.  The margin of destructive use is what attracted him but should not be rewarded.  

Demoralization Cost: Michaelman suggests that the government should compensate when the efficiency gains (what they hope to accomplish with the regulation) are measured by the relationship between demoralization costs and settlement costs.  D<S= compensate; D>S= don’t compensate.  Here, the demoralization costs of allowing producers of gore seed to continue producing is high.  The population is benefited by the regulation, thus there should be no compensation.  In addition, when people hear about this, they will not be demoralized by the act that is intended to protect them.

Bad Joke: Finally, one must look at what a reasonable ordinary person would say looking at the situation.  If they think that it is a bad joke, then the government should compensate (Ackerman).  The fact is that Chad still owns a valuable piece of land as well as all the machines necessary to convert the land to a more beneficial form.  It is unlikely that a reasonable person would argue that the regulation was a bad joke because it limits the noxious use of the land by an owner who expected to profit off of the dangerous application of his crop.  It would be a worse joke if he was compensated for this intention.

Dissent: Unlike my colleagues, I feel that the statute does constitute a taking and thus should be compensated, because it has rendered Chad’s use of his land commercially impracticable and there is no reciprocity of advantage.

Commercially Impracticable: In Mahon, the taking of the subsidence rights made mining commercially impracticable.  Here, Chad is not able to farm the seed for the legal and beneficial use as a lubricant.  There is no proof of his intention to profit off the noxious use and thus he should be compensated (at least for the percentage that can be proven of the crop that went to providing lubricant instead of bombs).  The gore seed regulation does not allow him to produce any gore seed and thus is a total destruction of his rights (Kelso).  Government should compensate.  

Reciprocity: The dissent in Penn Central introduced the Epstein idea that there should be reciprocity to justify not compensating.  I will stand with this descent by arguing that Chad should not be punished for the wrongdoing of some evil gore seed bomb makers.  He should not bear the brunt of this regulation and should be duly compensated.  

Conclusion:  Thus, because the regulation has made it commercially impracticable for Chad to gain his IBE and he is bearing the full brunt of the regulation, he should be compensated.

