QUESTION IIID (1998)


In 1950, Homer purchased a large parcel of land for $200,000. The parcel, located near the shore of a lake in a popular summer resort area, included a 6-bedroom summer home.  It was located in what seemed to be a particularly desirable spot because much of the adjoining land contained undeveloped forest owned by the state.  


In 1970, Homer died, leaving a will that divided his property among his children.  He left the parcel on the lake to his son Bart. The probate court determined that the parcel left to Bart was worth $2.2 million at the time of Homer’s death.


In 1979, the state cleared the forest on its property adjoining Bart’s parcel and constructed a minimum-security prison.  The following year, Bart decided to sell the parcel.  However, when he had the parcel appraised, the market value had dropped to $600,000.  He sued the state in federal court, claiming its construction of the prison had taken his property in violation of the U.S. Constitution.


After a trial, the District Court found as fact the information above and made the following additional findings:

· The operation of the prison constituted no threat to the health or safety to present or future residents of Bart’s parcel.

· Bart’s parcel could be used in all the same ways it had been used prior to the construction of the prison.

· The proximity of the prison made the location undesirable for the type of people who typically purchase summer homes in the relevant price range and was the sole cause of the drop in the market value of the property between 1970 and 1980.

The District Court ruled in Bart’s favor, holding that the loss of more than two-thirds of the value of the property was too great an interference with Bart’s property rights in the absence of any evidence that Bart’s use of his land constituted a nuisance. 

The Court of Appeals reversed, arguing that Bart had lost nothing because he had not paid for the parcel, and, in the alternative, that states are not liable for fluctuations in property values caused by proximity to necessary state facilities.  In 1981, the U.S. Supreme Court granted Bart’s petition for certiorari. 

Draft the analysis sections of an opinion for the Supreme Court and of a shorter dissent deciding whether there has been an unconstitutional taking of Bart’s property.  Assume that the record supports the trial court’s findings of fact.  Assume that the Supreme Court cases decided prior to 1980 constitute the available precedent.  The opinions you draft also may discuss the Takings theorists to the extent you find their work relevant. 


