1998 QUESTION III:  COMMENTS 

On this question, I primarily was looking for discussion of whether the Court of Appeals arguments would fly.  Penn Central suggests that someone who paid nothing for property can’t lose anything either.  The question allows you to discuss whether this makes sense.  No case we read involved a situation where the government had placed no restriction on the permitted uses of the affected property at all.  I was hoping that you would discuss whether the government should never have to pay in this situation even where the affect on property value is substantial.  The many of you who did not spend much time addressing the two issues I flagged for you were left with relatively thin arguments: the government says the whole parcel is left; the owner says too much value is gone.  As is often the case with this question, many of you made arguments that suggested that you misunderstood some of the material.  Common errors included:  

· Arguing that a $600,000 vacation home  was worthless or a “bad joke”;

· Arguing that a large loss in value is necessarily a taking;

· Arguing that a government decision to build a prison on its own land in a sparsely populated area is arbitrary;

· Arguing that B received reciprocity from crime reduction;

· Arguing that Miller holds that private property rights can be destroyed whenever there’s a strong public interest;

· Arguing that B can make no takings claim if the property was not purchased for investment purposes;

· Arguing that building the prison at that location was a bad decision and was therefore unconstitutional; and

· Relying on the dissent in Penn Central without acknowledging that its positions were rejected by the Court.

1998 QUESTION III:  STUDENT ANSWER #1
Majority:  This is clearly not a taking.  There is no precedent for declaring an externality of government use of nearby land a taking when there is no physical effect on the individual’s prop.  If the government had to compensate people for every drop in property value consequential to or as an indirect effect of government action, the government could not function.  See P.C.  Here, there is no physical invas. of property, no reduction in available use, and no regulations affecting the property.

Where is the taking?  Plaintiffs claims an implicit arbitrary redistribution in property value, an interference with reasonable investment backed expectations (RIBE), & the utter destruction of the abstract rt to feel safe on & fully enjoy property.  Furthermore, the dissent insists the government is taking Plaintiffs property value for government use to fulfill government responsibility – acting as entrepriser – and that the effect on plaintiffs is unfair and arbitrarily burdens only him.  We will deal with these assertions one at a time.

Prop. Value Redist/Gov’t as Arbitrator:  The plaintiff says that while a prison is a valid public purpose, its proximity drops property values, and so the government implicitly redistributing prop value by choosing to drop his value rather than someone else’s.  He further claims that it would have less of an effect in an area with a lower base property value, like a downtown area and burden more evenly distributed there.  He says government arbitrarily choose to burden his prop entirely, in essence taking his property value and giving it to the city dwellers.

While we question the validity of a claim based on “implicit redist.,” even if that is occurring,  the government is performing a necessary choice – arbitrating value between classes of property.  When the choice is inevitable, government must preserve one with most public interest.  Miller.  Here, the city centers, the commercial heart, has most public value.  Thus, the choice is consistent with the goal:   appropriate means P.C.; Allard.  Also, when government arbitrating not have to give comp.  P.C.; Sax.

As far as the claim that it’s acting as enterpriser, hurting the plaintiff’s property to fulfill government purpose, and thereby destroying intended use (chicken farm case) that’s absurd.  Not even using plaintiff’s property, just adjacent area.

Plaintiff claim that losing RIBE:  (1) He didn’t even buy it – his father did and use for lifetime is certainly reasonable return.  Also, he’s selling.  Maybe other people will want different use.  (2) He’s making a 200% return on property value.  Even with inflation – return at least reasonable. (3) Claim of losing implicit return to feeling safe and quiet enjoyment of property?  No such return.  Property is always at risk, so not taking anything.  Also, still has full use of land when only some use is enough.  Hadacheck;  P.C.

Unfair Burden/Arbitrary/Unduly Harsh: Plaintiff claims burden for public purpose unfairly placed on his property.  No. Still has high value and it had to go somewhere.  All government action affects property value, including building schools nearby or changing taxes.  Government can’t pay for secondary effects of it all.  Besides, loss in value more a matter of market pressures and fluctuations.  Government does not control that and all property owners assume that risk.

Demoralization Costs:  If not compensate, demoralization costs low.  Most people happy to have prison in country, not city, and hearts won’t break for B getting $600,000.

Conclusion:  Not a taking; choice not arbitrary; one person’s land use can’t stand in way of needs of city. Hadacheck.

Dissent:  This is a clear example of how the government is overstepping its bounds and forcing a few people to pay for benefit to public.  Yes, the prison is necessary and needs to go somewhere, but on over 2/3 drop in value for one person caused by needed public facility is clearly unjust taking.  I would use this opportunity to overrule P.C., and assert Renquist’s accurate statement that these are the types of effects takings clause was meant to prevent.

It is a question of substantial loss, not retention of some value.  Also, not relevant that these are no physical invasions or regulations.  The rt to feel safe on property is a precious commodity in today’s world, and it has been completely taken – impossible to feel safe near minimum-security prison.  This rt is no more abstract than the rt to air space before high rises and planes were possible.  It is a substantial loss  and B should be compensated.

1998 QUESTION III:  STUDENT ANSWER #2
Opinion:  The court today is faced with one of the most perverse cases of a claim for takings that it has ever confronted.  Generally the claim is based on state decisions that encroach in some way on the property rights of its citizens.  Here we have a citizen claiming a taking based on the “spillover” effect (SAX) of a state action.  According to SAX the state should pay up whenever it acts as an entrepreneur (which it surely is here in building a prison) and the spillover effect diminishes the value of a citizen’s property.  However, SAX had in mind the spillover effects of a state restriction on the owner’s use of his own property and not as in this case the state’s decision to use the state’s property in a particular way.  We therefore find here that SAX’s analysis does not apply.

Next we must look at the possible arbitrary way in which the state decided to locate this new facility.  Although the record does not indicate how the decision was arrived at, we cannot believe that the site was chosen, and the investment committed without certain investigations taking place.  Whether as part of those investigations the citizens were allowed to voice their objections, which often are, is in case relevant to our decision today although we know that the dissent will make much of this issue.  The reason why this is of little consequence is that in our opinion the selection of this site was a valid, good faith use of police power.  The facility is required in the state and the selection of a site, wherever that might be will, because of the type of facility, tends to have an adverse effect on the surrounding property values.  In deciding this case we look to a similar, inevitable choice that needed to be made in MILLER, where the court decided that one property value would need to be destroyed to allow another to survive the benefit of the community.  The respondent has argued that this choice singles him out to solely accept a public burden.  We disagree with this argument as the selection of a prison site is not a singling out, but is part of a much more comprehensive scheme for the whole area as decided in (PENN CENTRAL.)

We must also recognize that a state government would cease to be able to operate if it had to pay for the economic consequences of its every decision. (PENN COAL).  However, in that case it was decided that once a “certain magnitude” of loss was reached then a taking ensued and compensation was due.  Here the second and only other argument of the dissent will claim that a drop in value from $2.2M to its current value of $600k crosses that threshold.  There is much evidence that takings has yet to be reduced to such an easy formula – in the case of HADACHECK the diminution was calculated at 87½% of the previous value – and economic loss per se does not constitute a taking.  The respondent cannot claim any vested interest based on the way things used to be (HADACHECK).  In addition it has never been assessed as to how much of the value of the property was due to the fact that the surrounding area was left wooded by the state.  Finally there is no investment backed expectations here as the property was devised, having previously benefited in value from the woodland surroundings. Our decision is that there has not been a taking.

Dissent:  As the majority has already said we hold that this was a taking as it was the arbitrary, no valid use of police power.  If there was any review prior to the decision the respondent was not informed of such and if we could have made his case out come may have been different.

Secondly, the diminution in value is of such significance as to regain to be compensated – it was valued at probate at $2.2M and based on that value all proper taxes were paid – the state having benefited from the taxes on that value should properly restore that value to the respondent. 

1998 QUESTION III:  STUDENT ANSWER #3
Opinion:  On this issue, we the court reverse.  The government here has acted as an enterpriser.  It weighed property rights of one person versus the needs of a govt. facility in a random spot.  When this is done, and property rights are affected, it is a taking in need of compensation.  In Penn Central, when the city realized that was the case, they had compensation of building variance on other Penn Central property as compensation.  

This act is very arbitrary.  Any person, here just one, could have this happen in the name of government progress.  People will be very scared, and this provides the externality of NIMBY (not in my backyard) syndrome not in fear of the prison, but loss of property value.  So the demoralization costs of thousands of hours of time and money seeking “perfect” prison or govt. facility spots outweigh the cost of paying one person just compensation.  After all, govt. facilities, especially prisons do not go up in residential areas every day.  Actually seldom do.  So compensation is relatively cheap.  

The plaintiff’s property is not a nuisance, it doesn’t create noxious fumes, harbor deadly tree fungi, kill endangered animals, or subside the land (all previous issues in cases like Hadacheck, Miller, Andrus, or Mahon).  Here the plaintiff quietly resides on his land.  Lastly, there is no reciprocity.  Plaintiff receives burden of loss of 2/3 property value and no new neighbors to move in because of disinterest now of building summer homes there.  He does not gain from the prison, because it could have built anywhere else, preferably in a less “plush” setting in more isolated area.  After viewing the facts plaintiff has lost an unequivocal amount of property value to outweigh the knowledge that more criminals are behind bars for his protection.  He presents and never has presented any nuisance to the public.  The dissatisfaction this taking would create among the populace or the increased spending for site evaluation is not worth or in the best interests of plaintiff, the government, or the people.  Therefore, this was an unlawful taking and in need of compensation.

Dissent:  I must disagree with my colleagues.  They state the govt. acted as an enterpriser here.  I disagree.  They were simply an arbiter.  Weighing all citizens possible property rights versus the nuisance of crime and the need for more prisons.  The act was not arbitrary, because of the need for prisons and the NIMBY syndrome addressed by my colleagues, prisons tend to be built in sparsely populated areas.  Obviously, more often than not, these areas are residential.  All people in these kind of areas know they stand the choice of facilities like prisons, water treatment plants, or landfills might be built there.  I think most people are urbanites, and this is where they have seemingly time and time again wanted these facilities, so I think demoralization costs are low.  

Another misunderstood issue here is reciprocity.  The plaintiff gains like everyone with more prison space.  It means less criminals on the street and thus less crime.  This was very similar to the benefits enjoyed from decisions in Hadacheck, Miller, or Penn Central that the people enjoyed.  Basically, better overall public welfare.  He also knows that others’ property have been and will be affected by the benefit he receives.  So seeing and understanding the need for the government facility, that his land can still be used as always, that total value was not taken, there is no need here for compensation.  [MF: This paragraph would have been stronger if the student had simply pointed out the parallels to the cases mentioned without claiming reciprocity.]

