1997:  Fact Pattern D (Computer Program)

Professor’s Comments:  I generally was pleased with the answers to Question II.  Many of you made thoughtful points and laid out both strengths and weaknesses of using the animals cases for this problem.  The weaker answers tended to simply repeat analysis from Question I or to announce that various factors could or couldn’t apply with little analysis.  I had hoped that some of you might explore the idea that the usefulness of the animals cases might be different for the dispute between Matt and Ryan (which at least contains a first-in-time dispute at its center) than in the dispute between WCC and Matt, which is largely an employment issues.  Although a few of you raised this point, nobody really discussed it at length.  Although there were no answers I thought were outstanding, there were a lot of very solid responses (scores of 14-17).  The student answers all contain some quite thoughtful work and each has different strengths.  Here are some thoughts about each of the three approaches I had suggested to approaching this problem.

Usefulness of Elements:  Most of you used a list of the factors from the animals cases as the heart of your answer.  The better answers provided some detailed discussion of how well each factor applied to your fact pattern and focused on the question of whether the animals cases should apply rather than simply whether they could apply.  Some of you did a nice job analyzing whether the policies behind the various elements applied well to the fact pattern.  Most of the scores of 8 or 9 resulted from answers that mainly consisted of relatively conclusory runs through the elements.

Similarities/Differences (S/Ds):  The better answers that attempted to explore S/Ds tried to explain why the S/Ds mattered.  The less good answers mainly listed S/Ds without any discussion of why they mattered.  Generally, whenever you try to apply or distinguish an analogy you should attempt to explain why the S/Ds matter.

Alternatives:  The better answers explored alternatives that were not simply variations of what the animals cases already provided and discussed why the alternatives might be more useful for analyzing the fact pattern.  The less good answers simply listed some alternatives or repeated variations on the animals cases.

1997 Student  Answer #1:  This answer is solid throughout and very strong in its discussion of alternatives.
General Similarities/Differences:  Both ideas and animals can be acquired.  However, unlike animals, ideas are originally made by people.  Other people who find/acquire ideas process them, modifying and reflecting and in tern rendering a new thought.  Human knowledge cannot be passed on in vacuum.  Animals are transferred, as is.  There’s no change.  (Unless, like in Albers, you go from a live fox, to just a fox pelt).  The value of animals is not subject to change as ideas are.  We see this in the transfer of Ryan’s ideas to Matt, the complete Updating Program should be more valuable than Ryan’s original thoughts...  Also, the ideas gain ever more value (financially when they become subject to market competition).  In this sense, the animal rules do not allow for people to add or contribute, even modify the transferred property.

Both one’s thoughts and animals can be difficult to control.  However, in the animal cases we have to worry about the animal’s will/intentions; whether he wants to submit to the control or not.  Personal knowledge is only subject to personal will.  We can blame no one but ourselves for letting go if information that didn’t want to be released.


Both the animal cases and cases about intellectual property are alike in that sharing them with others in the community will be beneficial.  As with the whaling cases, the sooner the “oil/blubber” is processed for use in lamps the kettle; just as soon as the Updating Programs are released on the market, the economy will become more efficient.

Elements As Applied:  Established industry/custom. The rules in the whaling cases that prefer custom as a means of clarifying disputes over  property are very helpful here and serve the same purpose.  Just as in the whaling cases there are people who function within an industry and have established an understood way that works.  Although some people fall “outside” and lose at times, these are factors that need to be considered, just as the court in Ghen did.

Rewarding Labor/Investment --> Domestication/Tamed. Domestication and taming technically applies only to animals but their purpose in animal cases is to reward time, investment, labor into animals often considered pets, so that the owner my keep the animal.  This works here because a large part about the disputes b/t Ryan, Matt and WCC are going to be about who did the most work, or contributed the most, or most important ideas to reach the finished product, the Updating Program.


Reasonable Confinement/Abandonment/Pursuit.  All these factors help to clear up whether the ideas were intended to be shared and elaborated on or not... they may not apply though if it turns out that ideas, once unleashed become universal property.  It addresses whether someone can tell another idea, yet prevent them from using it in any manner.

Marking may have much significance in this case as we see later the development of patents and trademarks.  Marking is obviously important then, but what constitutes a reasonable marking is more difficult to answer.

The elements of animus revertendi, natural liberty, natural habitat, etc. are not very good here since they require the property in question to have a conscience.  Since these factors are so important in determining whether an original possessor gets to keep their property in the animal cases, the test fact pattern would not apply well in that context.  Also for the reasons stated above under factual sim./diff.

Alternatives:  1st-in-time:  Could either reward the first person to develop the idea or the 1st person to submit a completed product.  This rule would be subject to a lot of ambiguity since people would continuously follow up with “better” first ideas.  But since the nature of the business is to strive for progress, it may be best to award the first person who submits a ground-breaking technology, and then reward also only those who improve on it.  Of course the rewards would be short-lived.

“Free-knowledge”:  Once someone communicate an idea to another orally, written or by public notice, it become the property of everyone in the universe, regardless of the idea “owner’s” intent to share or not.  This would create certainty.  It would also not prevent many valuable ideas from surfacing, since no one could really get credit for it.  The only ones that would benefit financially would be the people making a business out of the knowledge.  So if you have a good idea and want to make money you better sell it yourself.  I think this would also instill a sense of benefiting one’s community/contributing to society as a whole, not just for personal benefits/profit.

Marking Intellectual Property by other methods? (Assuming away patents/trademarks) Perhaps a contract with person you transfer idea that he realizes it is originally yours?  Or just by words/promise... this is incredibly ridiculous to rely on an honor system, leaves room for fraud and deceit.

1997 Student  Answer #2:  This answer is particularly strong in its discussion of similarities and differences and why they matter.
Similarities:  Both wild animals and computer programs are fugitive and fleeing resources- therefore similar disputes over possession might arise.  Investments of time, labor and money are both involved in capturing these resources for use by the capturer.  Also due to their fugitive nature a flexible law is needed to deal with varying facts and circumstances that may be particular to a situation.  Both have a wild, untamed nature.

The biggest dispute involving animals and programs is who owns the animal or the program.  By applying the animals cases to the program cases the court could use similar solutions to solve similar disputes.  Both involve different levels of pursuit until the animal or program is finally captured or fully developed.  Both involve a fleeing resource such that they are easy to escape or to get away.

Both wild animals and program rights could be registered with an industry body.  For example a fox-breeding industry in Albers.  Computer program rights could be patented and marked that way.  This is important for certainty and notice to the general public reasons.

Both wild animals and computer rights are used for pleasure (hunting and games) and for the good of the general public (food, oil or communication of information).  These similar uses would allow the court to provide similar policy arguments concerning the use of custom within the industry versus a general public good policy argument.

Differences:  However, there are more ways that the resources are dissimilar.

Wild animals are a tangible resource, while computer programs are intangible.  This difference is the hardest to reconcile because wild animals are not part of something else.  The computer rights are part of a person’s ideas.  Since the computer rights are part of a person it will be difficult to distinguish who developed the idea without being subjective.  Due to this increased subjectivity it is not a good idea to apply animals to the program rights fact pattern.  A different set of rules should apply because it will be more difficult to discern the facts.  Although there is some subjectivity in animals cases (How much is “practically impossible”?), a greater level exists when the program right is within a human being.  Program rights are not a separate entity.

Further it takes longer to develop program rights than it does to capture or pursue an animal.  Program rights take several years and the usual hunt or pursuit only takes a day or two.  It will be harder to remember facts over a longer period of time.  Therefore, if the same rules apply the court will not be hearing the same quality of objective evidence due to the lag in time.

Animals have a will of their own and program rights are under the control of someone else.  This difference is a fundamental difference between how the individual animals versus computer programs act.  It will be difficult to apply the same rule where the underlying behaviors are different.

Factors:  Another reason not to use the animal line of cases to determine computer program rights is that the important factors in the animals cases are not so important in the computer cases.  For initial possession factors look at a level of control over the animal or the program.  This factor is similar between the two fields but initial possession determination is not enough.  

The escape and the custom/usage factors are too different.  The biggest factors for escape decisions for animals cases are natural liberty and animus revertendi.  It is extremely difficult to analogize these concepts to the computer program rights due to their intangible nature.  Further the customs in the animals cases are limited to very specialized industries.  The custom of the computer industry is that anything developed by the employee stays with the employer is a very broad custom.  The computer industry itself is much larger and diverse than the whaling industry for example.  The courts do not like to impose customs as a matter of law unless they are tailored to a specific aspect of the industry.  
Further, the concepts of marking, taming, domestication are difficult to apply to the computer programs.  For example how do you tame or domesticate a computer program.  A computer program has no will of its own, it is subject to the control of its master (the human it is within).  So the whole concept of equating escape of a computer program (basically someone else taking your idea) is very silly and implausible.  

Also computer program rights are generally more valuable than animal pelts or furs or whale oil.  This increase in value may persuade the court that a different standard should be used that pays particular attention to the details and idiosyncrasies of program rights in the interest of fairness and justness.  The use of program rights effect more people than wild animals.  More people use computers in their everyday lives.

Alternatives:  Perhaps the paying of contingent or salvage fees to reward the employee developer would be a more fair way to go.  Statutory governmental regulations would not work very will since you would have the problem that the government may not know the unique problems of the industry.  Licensing agreements would be a viable alternative because it would show to the world and give notice that the program idea belonged to someone else.  A survival of the fittest concept where everyone is cutthroat and develops any idea that they can get someone to sell would lead to chaos and disorder.  The best way to go bould perhaps be a self-regulating industry board of standards setters.  Like the American Institute of Certified Public Accountant's.  The board would be aware of the industries unique problems, could be objective, and self-policing.  

1997 Student  Answer #3:  This answer provides a very nice discussion of problems that would arise applying  the factors from the animals cases.

Factual similarities and differences:  Ideas are the same as animals ferae naturae b/c they have the power and tendency  to escape w/out the volition of owner (in this case).  R conveyed the idea of UP when he was drinking, here we see (maybe, assume) the R did not want to give up idea to M, but b/c of liquor his tongue got a little loose and, you know what they say, “the truth lies in wine.”  In these facts, I see the animal case facts similar to “ideas”.  Also, ideas can be forced out of somebody’s mind  -- torture or threatening actions/words, or bribery ($).  On the other had, may argue that thoughts are inside of your head, and if you don’t want to give them up or reveal them you don’t have to.


Also, first-in-time, and similar rules of animal cases should apply, because our system of property doesn’t work well with quickly moving, unpredictable units of property like idea.  You can’t register your ideas with the U.S. patent office:  (a) hypo assumes no patent system and b) and ideas w/o physical prototype is hard to register in general.

Lets look at tests of property rights in the animal cases and see if apply:

Markings  (Manning/Mullet):  Here, ideas are difficult to mark since they are not physical items.  The only possible way to mark an ideas is if it written down or physically applied and you put your name on it.  However, a lot of great ideas are out there but hard to put into a physical form (as is evident in this exam).

Natural Liberty (Mullet, Albers, Kessler):  Which says if back into nature to pursue natural inclinations.  Here, it is difficult to say where an idea’s natural liberty is.  However, could argue natural liberty of idea in the head of the thinker.  However, this is extremely or even impossible to prove in a court of law (hey, I’m only a 1-L) in my opinion.  Who is to say the idea was or wasn’t your idea to begin with.

Animus Revertendi (Manning, Mullet):  Here, an idea has animus revertendi b/c you can get it back just by thinking of it.  In hypo, however, the idea was not returning to R physically b/c M was using it and completed the idea.  Animus Revertendi is very hard to apply to ideas.

Abandonment/Pursuit  (Mullet) (Kessler):  This is great to apply to ideas and the creations which come from the idea.  Once can argue if your idea is known to others and you, w/in period of time (hypo 1993-1996) and you do not attempt to make your idea into a reality the idea will become free or abandoned for others to use.  However, the problem is (as in hypo) that the determination of the time to go by is maybe relative to the type of idea (difficult; more time to create) and the novelty of the idea, etc.  However, these factors are judgment calls which would be a great living for many attorneys to argue.  Also, as in hypo, what or who or how to judge if the idea was forced to be abandoned.  Once could argue lack of resources, “headache”; no time due to prior obligations, etc.  Caselaw would have to decide where these lines are to be drawn.

Labor:  There is where the theories and policy of animal cases are good and bad.  The fact is (assuming hypo arguments) there is a fine line to be drawn between the most labor to be produced, the quality of the labor, rewarding of fraud, promoting “cut throat” competition, etc.  I think a labor argument is as good as the ears that it falls on.  If the judge is sympathetic to big business, you’re done.  However, the “golden argument” of labor is the idea of certainty.  And even this argument goes back and forth.  a) certainty for company b) certainty for employee.  However, in the final analysis the labor argument will go to the side which discussed the benefits to society (either help businesses which will help people/society or give to inventor -- more invention; better for society).  Not to side step the question, but I truly believe labor can go in either direction in the hypo.

Custom: Here, custom is helpful because the entire industry uses it (Ghen, et al), but the problem is because the custom is enforced in a K.  Here, their arguments will range from M should have reasonably known the custom should apply or was it reasonable to assume the custom does not apply.

Ethics:  Another problem which arose from the hypo is once again policy ( labor related.  In that in both situations do you want reward labor which results from “back stabbing,” or unethical actions (M telling R out of luck ( WCC not paying M to share benefits of the creation).  I don’t know if it is an “element” of law or what (maybe Albers, didn’t give to finder b/c should have known); but here the rules of animals give absolute ownership to whoever, not work well in hypo (seems everybody has a valid, ethical claim but first-in-time makes unethical decisions.  Therefore, I suggest a fair decision for property rights of ideas and creations.

Alternative: Register System

Ideas:  If you have a great idea must convey to a board or some administrative agency (phone/letter, fax, etc...)  (Problem(s): cost a lot of $ ( what if worker “steals” the idea?)

Creations:  Creations must be registered also, and must be authenticated by cross-referencing w/ the idea register (Problems:  same as above).

Problem:  I can’t figure out is how to tell who put what time into idea and creation. Answer:  specific fact inquiry w/ a jury (hey, at least there will be a lot of jobs for attorneys.)

