PROPERTY D 2016 FINAL EXAM:

 COMMENTS & BEST STUDENT ANSWERS

QUESTION I (Akela and the Wolf-Pack)
). Question I: Professor’s Overall Comments:   As has been true the last few times I’ve taught the course, there was a huge quality gap between the top quarter of the answers (which were very strong) and the bottom 15% or so (many of which only managed two or three pages of double-spaced response).  Almost all the answers seemed to understand that the required task was investigation, not argument, although a fair number of students did very little specific legal research, (merely saying, e.g., you’d research “the elements of implied easements” or “similar cases” is too general to be very helpful).  You also should know that law from other states, positions taken in dissenting opinions, and underlying policies are not very helpful for this task. 

Because I spent a significant amount of time in class talking about the importance of identifying sources of information, I weighted that aspect of your answers a little more heavily than in the past. All the models do some strong work of this type. Besides that, as usual, I rewarded students who demonstrated good understanding of the relevant legal claims and topics for inquiry and then translated that understanding into organized, relevant, thorough and detailed sets of legal and factual questions.  I also favored students who saw the differences between the facts I gave you and those of previous problems.  For example, implied easements involving surface roads raise some different issues than those involving water and sewer lines. I am giving you the model answers for each part of the question separately below, but you should know that the students who wrote the 1st two models for Part A also wrote the models for Part B.
PROPERTY A 2017: 

Question I(A) Addresses Material We Did Not Cover; 

Provided as Style Sample Only
Question I(A) (Public Use): Professor’s Comments:    


(1) Federal: The question specifically asked you to explore a possible federal challenge, so failure to do so earned a significant penalty. 



(a) Midkiff/Rational Basis: This was not worth much time. You should recognize that your clients cannot successfully challenge a project like this under rational basis scrutiny.  Is it plausible that this type of project will aid the local economy (= welfare)?  YES. End of discussion. If the stadium is replacing a blighted neighborhood, it may also have positive health and safety effects, but that doesn’t matter much since the project only has to further one of the HSWM interests to satisfy the test. I gave some credit for more elaborate analysis here to the extent it also would be relevant under the primary beneficiary test.


(b) Kelo: You should have done some investigation to see if anything might trigger closer scrutiny under the Kelo majority or Justice Kennedy’s concurrence.  You first might check to see if your federal circuit had any caselaw further explaining Kelo (see 2d Model). Then you’d wnt to check for the facts/factors the two opinions suggest might be important, both procedurally (authorizing statute, comprehensive plan, thorough deliberation, reviewable record) and substantively (economic crisis, real economic benefit, private beneficiary known in advance and other evidence of corruption).  (see 2d & 3d Models)You should be clear that the dissenting opinions are not relevant to determining whether a current legal challenge might be possible.

(2) State:  You were told the state uses the Primary Beneficiary test, which should have yielded a To-Do list containing most of the following:
(a) Legal: Interpretations of test & definitions of key terms; application to similar projects (see 1st Model)


(b) Factual (All 3 Models Pretty Strong on This) : Very thorough investigation of: 
· Expected/Likely Public Benefits &  Likelihood of Success: Check Jobs, Tourist $$$, Aid to Economy/Tax Revenue, Replacement of Blighted Area. Note: none of this has to be tightly local; jobs in GM did not necessarily go to those who lived next to plant). 
· Expected/Likely Private Benefits: Including developer’s track record & evidence of who is driving the deal. (Could be some overlap with Kelo on this; if so, can cross-reference rather than repeating).

(3) Common Problems:



(a) Role of Hathi & of City:  The opposing party here would be the city; the developer is just a beneficiary of the use of EmDom.  In any event, unlike the issues in I(B), if the city has reached the point of actually purchasing land, it’s probably too late for landowners to negotiate much of anything except price. The city is certainly not going to stop a big project at this stage for a small non-profit like your client.  


(b) Reading Carefully; Using Info Provided & Common Sense:
· Profit Motive: Neither the city nor the developer are likely to deliberately set out to build a stadium that nobody will attend; Hathi surely believes it will sell enough seats to make some money.  

· It’s a Stadium!!
It’s going to be open to the public broadly.  HC is going to staff low end jobs like maintenance and ticket & concessions sellers locally (too expensive to import the wazy they might do for managers/engineers, etc.) A medium to large city can support multiple stadiums as we do in Miami.

· They Haven’t Started Building Yet: They are unlikely to have good info on what concerts will be there, what actual (as opposed tmo estimated) attendance figures or effects on parking or traffic will be, etc.


(c) Staying within the Scope of the Question & the Relevant Legal Tests: 

· Stick to Public Use:  I didn’t ask you to discuss appropriate compensation or the relocation of your client’s rental spaces.  

· Know the Tests:  Not relevant to the federal cases or the primary beneficiary test:

· Use by the public (only relevant under City of Seattle).  Note that, under the tests you were using, “public use” has no meaning independent of the tests themselves.
· Value of uses lost to the project/benefits to landowners beyond compensation (e.g., Poletown & Kelo do not ask if the city would be better off if the existing neighborhood were left in place).

· Incidental harms created by the project (e.g., Poletown doesn’t ask about pollution caused by the plant or about possible harms to planet of making more cars).

· Limited Relevance of Hatchcock:  The point of Hatchcock was to overrule Poletown, so the two tests are largely inconsistent.  

· None of the tests you should have used makes any form of necessity relevant.

· Although accountability is not required, you could have used the idea in discussing corruption under Kelo or the extent of the private benefit under Poletown.
· Although selection is not required, you could have discussed whether there was some public benefit in removing the existing uses (e.g., blight).
Question I(A): Best Student Answers

Question I(A) Student Answer #1: This student received the highest internal score on this sub-question, hitting more key topics than anyone else, providing some useful legal research on the state test, and quite solid work on the facts and sources of information. 

1. Federal:  

a. Midkiff- very easy test to meet for the government. Extremely deferential to government. 

b. Kelo

- Was there thorough deliberation and a comprehensive plan that will produce a reviewable record? Check the plan.

-Research HC. Is HC a famous developer? What is HC's past success rate? Any accusations of corruption? Examine HC's past projects. Speak with government officials in the cities of HC's past projects.

-Is there an economic crisis in the city? Has there been a recent natural storm? Look at the unemployment rates. Will this plan provide real economic benefit? Talk with economists.

2. State

a. Public is the primary beneficiary and private benefit is incidental

- What is the purpose of the project? 

· Is this a city-wide revitalization project? Is the project just to provide entertainment? Is there a significant educational aspect (inspirational speakers and musical acts)? Talk with city councilmen involved with deal.

· Are the current uses blighted? Do they present any sort of health risk do the community? Are the buildings old and dilapidated? Are they any threat to collapse?  Depending on the age, could there be asbestos in the buildings? Were the buildings painted with lead paint? Do they have excess mold? Talk to experts, look at building codes, go examine the buildings, look at old building plans. Check with owners of the buildings.

-Public v. Private benefit: 

· Is HC taking 100% of the profit? Is any of the profit going to be redirected back to the city or community? Does HC have to hire a certain amount of in-city or in-state workers? Check plan. Talk with city councilmen involved with plan.

· Again, was there thorough deliberation/comprehensive plan to examine the public benefit that the project will provide? Check plan, but hire independent experts/economists to also evaluate.

· Who is driving the deal? Who initially proposed the deal? Has HC tried to purchase these parcels of land in the past? Talk with city councilmen and officers of HC. Check public records of city council hearings.

· Any members of the city council going to be on the Board to ensure that the city's interests are furthered? Check project plans.

b. Public use is clear and significant as opposed to mariginal and incidental:  Check case law. What has clear and significant looked like in previous projects? . What has mariginal and incidental looked like in previous projects? Research approved projects in the city and state. Also check previous projects done by HC.

Question I(A) Student Answer #2: Although this student hit fewer key topics and is less strong on legal research than the first model, the answer is very strong on factual investigation and sources of information. .
1) Under Fed. Const. interpretation - has Kelo plus been extended/adopted by fed judiciary in JD? -Maybe persuaded by Kennedy concurrence worried about the process and favoritism? Or more reminiscent of Midkiff just rational basis test – where would be nearly impossible for project to fail?

- State statutory scheme?  Have any Em Dom decisions been codified?

- Kennedy Kelo Concurrence: What was process like? Look at local paper for articles; public hearing records; any publicity? Can we be sure it was done with good intentions? Does it reek of favoritism?

- Any connections between Hathi and city government? - Is someone from Hathi related to influential gov’t official?

-Any politicians running on a platform to get this done? Did this project get floated in the past? Long term effort or sudden unexpected development? Check for applications for permits

- Look at press releases; newspaper stories; community association blogs and newsletters; who might have an ax to grind and what have they uncovered about this project?

-Possible to uncover corruption or is this the land of good government? What’s public approval rating for politicians in this town? check polling; what was last election like? History of scandal (Chicago) or MN Nice style of govt? Check with political science department at university; journalists; bureaucrats

2) Public Beneficiary Test literally pulled from Poletown or is it a hybrid encompassing other concerns?

- Is the public the primary beneficiary and the private beneficiaries are incidental?

- What type of tax exemptions or breaks is Hathi getting? If want to point to economic benefit as major public benefit 

- is the city going to be making substantial tax revenue off of this or is it more one-sided Hathi taking advantage of the gov’t?

- Relative success of Hathi Corp? Check in other places to see how Hathi operated/got going there?  Did it seem on the up and up or shady and unexpected?  Does Hathi have a good reputation in those communities which would explain why city chose them? Or inexplicable because poorly run & operated which might more likely reek of favoritism?

-Part of a larger plan for the city? If so with other developers maybe more private beneficiary incidental (esp. if not just Hathi).

- Poletown Dissent: who’s driving the deal?

-When did Hathi Corporation get involved? Was Hathi named from the start or did they just win a bid? Were they driving the deal or was the city shopping for developers? check for hearings; get transcripts; get ballpark numbers of attendance at hearings;

- Was it mutual -- was there ample negotiation or did it seem more like a Poletown GM has a gun to Detroit’s head? -Check for proposals - lowballing? Ask around w/ other developers - were they blind-sided or did they have a chance to make a bid?

-Did it seem like a fair shot? Or rigged from the start? Or more like Kelo or Berman where redevelopment was just thought to be good for the city and developers were coincidentally involved?

Question I(A) Student Answer #3: This student lost some points for failing to include any legal research for this sub-question but I thought the factual investigation under both Kelo and Poletown was the strongest in the class.
(1) General Inquiry:

- Pull the plans for the project: How much of the parcel being taken by EmDom would be considered blighted, run down or dangerous? Fact that Akela operates in low-income neighborhoods would suggest the likelihood is high, but check to see how many operating businesses are in the neighborhoods, check tax records to see how much revenue they produce, check police records to see if they are ‘dangerous’ areas.

- Research on Hathi Corporation: What level of success has Hathi had with these kinds of projects in the past? Check in other cities where they build/operate stadiums to see how successful they have been (is it like Marlins stadium? May not be worth the build) Have they ever filed for bankruptcy? Abandoned projects? How big is the actual lot being pulled

(2) Possible Federal Challenge 

- Midkiff - Rational Basis Scrutiny: Easy to Pass
- Does the project have issues that may raise the bar to heightened scrutiny under factors identified in Kelo Majority and Kennedy Concurrence?

- Part of a public process? Part of a comprehensive plan? How extensive were the public meetings leading up to approval of this project? Check public records, notifications of zoning meetings to locals, interview landlords to see if they heard about the project prior to being told about it’s approval. Check newspaper articles to see if anyone wrote about the project prior to it’s approval.

- Was Hathi a known beneficiary prior to the approval of the plan? When did Hathi become a part of this plan? Was the city seeking a stadium and did it take bids? Check public record.

 - Is Council Rock experiencing an economic crisis such that taking could be justified purely for purposes of economic development?  (This is not required under Kelo, but may lower the overall burden on the state to avoid heightened scrutiny.) What are the joblessness rates in the municipality? How near/at the poverty line are current residents? Check public records to see how many residents are using public assistance. Akela’s own records could probably show how many people use their services as a means of demonstrating level of economic depression.

- Kennedy makes reference to a primary benefit test but is not explicit about a possible rule - likely means that where the public benefit is not significant, he would subject to heightened scrutiny analysis.  Look to analysis above.

 (3) Possible Challenge Under State Test: Primary Beneficiary (Poletown):
- Is the public the primary beneficiary?- Look at the deal proposed to Hathi by the city. What is the primary purpose? How will the public benefit and what level of public benefit will there be? 

· Are any uses of the stadium going to be for public use (e.g. sometimes stadiums are used as an emergency shelter in case of a hurricane or to house the homeless.) 

· Is the sole benefit to the public here jobs and tax revenue?

· - Is purpose of project to alleviate economic crisis in a depressed area. Check to see evidence of how much of the area is actually blighted and how badly. How much of an improvement would this bring? (check surveys and city taxes to verify)

· Who is driving the bargain? Check records/council meeting to see if Hathi Corp approached the city with the offer? Did the city or Hathi Corp select the parcel? What does the contract stipulate about limits on Hathi’s authority?

- Is the public benefit clear (as opposed to speculative?):  In Poletown the public benefit stemmed from an economic crisis that would have been worsened if GM left the city (and took its jobs with it) - How much tax revenue and other economic benefit will the project bring the city? If Akela is operating here to distribute food to locals, doesn’t seem like the locals have the kind of expendable income that would allow them to enjoy the facility themselves, so who is target?

- Is the public benefit significant (as opposed to marginal?) 

- How many jobs from construction predicted? See if any construction companies have made bids on the project and how many people they might employ.

-How many jobs from operation of the venue are predicted? Check plans to see how many vendors there will be; compare with employment levels at stadiums of comparable sizes.

Look to past Hathi projects to see if these numbers are real. How much tax revenue will flow to the public? 

Question I(B) (Implied Easements): Professor’s Comments:  This sub-question involved three possible types of easements: Easement-by-Estoppel (EbyE), Easement-by-Implication (EbyI), and Easement-by-Necessity (EbyN). For each, you needed to investigate first, whether the facts had created such an easement in favor of G and her 12-acre parcel, and second, how/whether it could transfer to your clients if they purchased the parcel from G. In addition, you could briefly have discussed investigation targeting possible negotiation with WC. 

(1) Common Problems: Many students ran into trouble in one or more of the following ways: 

· Not having a firm grasp on the elements of the three claims.
· Very few or very general legal research questions.

· Wasting time repeating fact questions relevant to more than one type of easement rather than cross-referencing.  You should have recognized factual overlaps between:

· Necessity (EbyI, EbyN) and Detrimental Reliance (EbyE) (Nice work in both models)
· Permission/License /Reasonable Reliance (EbyE) and Intent (EbyI)  (Nice work in both models)

· Scope Allowed if Transferred (all 3)
· Not reading carefully. Most notably, the facts make clear that the servient parcel retained by Weiss Corp. (WC) was undeveloped, which means there were no Weiss employees working there and that the office building was on the land purchased by G.

·  Ignoring or barely touching on what might be necessary to transfer the easements.  At the very least, you should have checked the legal rules in your state for transfer for each type of easement.
(2) Easement by Estoppel: Neither model is very thorough on this topic, although both correctly begin checking if your state even recognizes these.


a) License/Permission/Reasonable Reliance: You need to to establish exactly what G was told about using the driveway and by whom, looking for any corroborating evidence (documents, witnesses, etc.). Check what the state says about when reliance is reasonable, including whether the sophistication of the parties matters, as in AT&T. Facts relevant to reasonableness include:
· Specific terms of license (including any limits on time or scope)

· The authority of the WC employee to speak for the company.

· Any subsequent acts by WC suggesting continuation or revocation of the license
· If supported by law, relative sophistication of the parties. You shouldn’t assume anything about either party.  G might have a J.D./M.B.A. WC might be a small family corporation holding real estate for tax purposes.


b) Detrimental Reliance: Check state law on requirements for detrimental reliance.  You likely will need to show some evidence of both:



i) Necessity of Using Path:  Evidence of how difficult alternative road access was (“No easy way” is pretty vague) at timed of purchase and through the present.  Surrounded by third party parcels? Partly or completely blocked by water or difficult terrain? Cost of alternative roads? Zoning or environmental regs that limit building? Note that frequency of use or convenience not the focus here, but whether G had a reasonable alternative to the driveway if WC revoked the license.


ii) Expenditure in Reliance on License: Looking for evidence G’s purchase of the lot and/or her construction of the greenhouses was based on the availability of the driveway, and if so, how much she spent. 

c) Continuation/Transfer: What are the state’s rules for when an EbyE ends and for when/what kind of transfers are permissible? In particular, does it destroy the EbyE if your clients, e.g., tear down ther greenhouses and put up camp buildings (cabins, eating hall, etc.)
(3) Easement by Implication: Generally check legal requirements and similar cases.

a) Split & Prior Use: G says that the two parcels used to be one; you should confirm this.  “Prior use” means before the split, so you need evidence that WC was using the driveway to access the building and other parts of what became G’s lot before she bought it.  G’s use, though earlier that your clients’ prospective purchase is not relevant to this claim. 

b) Notice/Apparent/Visible: Many students spent way too much time on this factor, which WC should not contest.  First, the easement consists of a paved driveway on an otherwise undeveloped lot, so it is apparent/visible.  Second, WC personnel old G about the driveway, so they have actual knowledge of its existence. 

c) Necessity: You’d need to check the degree of necessity required in the jurisdiction (and cases interpreting it) for easements-by-grant.  The fact research would be the same as indicated for necessity under E-by-E, except that you only need to check for the time the properties split.

d) Intent: Fact research as to evidence that WC intended to create an easement would be similar to License/Permission/Reasonable Reliance under EbyE.

e) Continuation/Transfer: What are the state’s rules for when an EbyI ends and for when/what kind of transfers are permissible? When is increased/changed use outside the scope of the original easement? Note that, if the servient estate is transferred, the easement only continues if the new owner has notice (e.g., Williams Island).  However, when the dominant estate is transferred, there’s no notice requirement because the servient owner already is aware of the burden of the easement.
(4) Easement by Necessity

a) Split: Same as for EbyI

b) Necessity: You’d need to check the degree of necessity required in the jurisdiction for EbyN (and cases interpreting it). Essentially same fact Qs as for EbyE and EbyI, but need to look at entire time period G owned her parcel.  


Some of you incorrectly suggested that the easement was not necessary if G or your clients could purchase an easement across another neighbor’s land. Third party parcels can help make parcel in question landlocked.  However, you could explore acquiring such an easement as a way to avoid litigation with WC.  You also could usefully check to see if the state has a Private Eminent Domain statute to protected landlocked parcels.

c) Continuation/Transfer: What are the state’s rules for transfer and continuiation of an EbyN (in addition to continuing necessity.)
Question I(B): Best Student Answers
Question I(B) Student Answer #1: [Same student as I(A) Answer #2. This was the highest scoring answer on I(B), hitting more key topics than anyone else, doing especially strong work on EbyI and sources.]
1. Easement by Implication


1 parcel --> 2; One parcel split in 2, so first element qualifies. But double check deed.


Prior Use: At time of split -- not sure how Weiss was using it. - How did Weiss use it before? 

Intent to Continue After Split: She got permission at the time of the split to continue using the driveway so there was intent to use/continue use after. But did Weiss representative have the authority to sign away those rights?

· Ask Weiss employees. Ask Gina for rep’s title/position of authority.


Did they say how long it would last for -- did this seem like a stop-gap measure?

· Check deed for any mention; Check correspondence. Williams Island level of documentation almost bordering on express easement? Anyone in the area know about the sale and deal? (rural so maybe a big deal - lots of talk about it).

Apparent – Visible: What constitutes notice in this JD? - Actual? -Constructive? -Check case law & statute. With Williams Island very open and obvious: 9 ft. wide & paved. We know it’s paved but how long/extensive is it?

Degree of Necessity:

Absolute? -Some jurisdictions require absolute necessity But are there any environmental concerns? Protected lands? Regulations that would really make this the only way? -Does JD consider costs -- can that bump something up to absolute level?

Reasonable necessity? Would building other access road be so prohibitively expensive that would consider this reasonable. Check recent decisions? 

What’s land use policy and attitude here -- if wanting to encourage development of land like in Alaska Vezey case maybe bench more lenient to foster development in this rural area. Check case law; check zoning; check recent development patterns

2. Easement by Necessity


1 parcel --> 2: Check deed but seems to satisfy


Necessity: What does JD require for degree of necessity? Does landlocked by water count (if in FL,  might not be considered landlocked)


Says “no easy way” to get from building to a public road across land she was buying. Does that mean just more convenient? Saves a couple of minutes - maybe less dangerous (alternative is twisty, turny roads and she’s a nervous driver)?  How about since she bought it? Once necessity is gone the easement terminates. Check google maps and Dept. of Transportation – are there other routes?


Was the problem due to inclement weather? Does govt not clear or treat those alternative roads (if any). Maybe only seasonal “no easy way” then? Check weather - frequent blizzards blocking off passage? Check if this counts under state law.
3. Easement by Estoppel:


Generally: Is it recognized in the JD? Not all JDs subscribe? Check case law


Permission:  Who gave permission? What form did permission come in? What was language used?

· Ask Gina; see if checks out with Weiss (hopefully will become responsive soon) Ask neighbors/community; See if any intent in deed/correspondence

Detrimentally relied on permission:  License + interest usually makes it harder for servient tenement to revoke (irrigation ditch case).What does case law say? Any magic $ need to hit? Does monetary investment constitute reliance or other things qualify too in JD?  How much money did greenhouses cost? [MAF: Would be helpful here to cross-reference necessity discussions from above.]
Question I(B) Student Answer #2: [Same student as I(A) Answer #1. This student also did especially strong work on EbyI and sources. In addition, the student included some useful questions directed at a possible negotiated settlement.]

1. General: Talk with clients and see if they would be willing to negotiate. Then, check with WC if they would be willing to negotiate. This could be in both parties' interest and could avoid litigation as well as heavy costs on both sides.  
Is the paved road even useful to where the clients want to set up the camp? Talk to the clients. [MAF: This is a really good idea, although your boss probably wouldn’t have given you this assignment if the easement wasn’t going to be of some use to the clients (e.g., for construction access.]
2. E-by-E: Is this even recognized in the JD? Check case law.

-WC reps told Gina she could use the paved driveway? What officials told her this specifically? Do these officials even have the authority to do so? How many times did Gina ask permission? Does she have this in writing? Did WC's offer come across as "reasonable"? Interview Gina, check her emails, letters, any other written documentation. Talk with WC to see if they have any documentation evidence.

-How big are the greenhouses Gina built on her land? How much did they cost? Did Gina make any other investments in the land? What was her total sunk cost in the property? Is Gina's business deemed sophisticated (check case law for similar businesses)? Check with Gina. Look at credit card statements/receipts, photos of greenhouses, her tax info. [MAF: Again need some discussion of necessity here.]
3. E-by-I:  Check case on on easements-by-grant to better understand rules and courts' willingness to grant one. 

a. Split- Check purchasing document between Gina and WC to confirm

b. Prior use- What was the land being used for prior to Gina's purchasing it? Was the same path used to cross the other part of WC's land to get to the public road?


c. Intent to Continue Prior Use: Look at documentation from Gina and WC (emails or letters). Did WC ever explicitly forbid Gina's use? Check case law for the what acts preclude e-by-i. Look for objective evidence of WC’s intent (v. Gina's own subjective secret belief). 

d. Reasonably Noticeable: Is this element even required in the JD? Check case law. 

e. Some Degree of Necessity- is this element even required in the JD or just a factor? Check case law. What level of necessity is required? Just a costly alternative? Check case law. 
Was the parcel completely landlocked when it was purchased by Gina from WC? How much would it cost to pave a pathway to the public road? Check with a construction company. Are there any other routes that would be more feasible to get to the public road? Any prohibitive land in the way (protected lands such as wetlands or any bodies of water that would require the construction of a bridge)? Are there any other roads that lead to the public road (although much less easier to reach it)? Look at maps, go examine the area. [MAF: Good Qs here, but need to focus more tightly on time of split.]

4. E-by-N:  General: Does Gina still need to use the driveway to reach the public highway (access ends when necessity ends)? Does the state have a private condemnation statute?

a. Split- same as above in e-by-i

b. Necessary: What degree of necessity is needed? Strict? No other reasonable alternative? Check case law. 
Is the road across WC's property the only road or simply the easiest way to the public road? Check maps. Are there any other possible routes to the property? How expensive would these routes be to implement? Check with experts and construction workers. Does the city have any plans to add a new road that would connect the parcel in the near future? Talk to city officials. 
QUESTION IIA (Bander-Log the Monkey Tribe):
Question IIA: Professor’s Comments:  This was my first short problem on the “actual use” element of AP since the cleaning-up-the-vacant-lot problem we did in class (from the 1989 exam).  I designed the problem to give you hard-to-resolve questions regarding Cultivation, Enclosure, and the Ordinary Owner test. I rewarded thoughtful two-sided discussion of these issues, good understanding of the rules and the cases, and careful use of the facts and relevant policy arguments. 

1. Common Problems (Read Carefully and Follow Instructions!!): I got quite a lot of strong answers, but also many mistakes stemming from misreading the problem.  These mostly fell into three categories:
a. I Only Asked You to Discuss “Actual Use” You needed to assume SJS met the other elements including whatever state of mind was required.  Any discussions of continuous (e.g., whether the uses needed to be year-round or the length of the limitations period), O&N, or permission were outside the scope of the Q. 
b. SJS is claiming AP “beginning in 2002”: This fact meant that the construction of the treehouses is not part of the claim and shouldn’t be addressed here.  Why would I limit your discussion in this way?  (i) To limit the amount you needed to discuss in 20 minutes; and (ii) determining whether treehouses were substantial improvements(possible but unlikely)  would really require quite a bit of information about their size and construction and there wasn’t room if I wanted to keep the text of the problem on a single page. 
c. SJS claimed AP only of the “Play Area”:  Many students incorrectly said the relevant parcel was the “extensive” wooded area or described it as a two-acre lot (which was the size of the lot they currently own).  Also, it seems very unlikely that a pre-existing parcel would correspond exactly to the play area, strongly suggesting no Color of Title.

2. Possible Analysis: 
a. Relevant Legal Tests Generally: Different states have different tests.  You might note that many states disfavor AP and require clear &convincing evidence, making it harder for the APor to succeed.  You should understand that payment of insurance or taxes is not “actual use” (although these payments might be relevant to O&N).  Relevant tests include:
i) Entry plus substantial physical evidence:  This is a minimum requirement for actual use, but it is not sufficient by itself.  It seems so clearly met here (by the garden and the log border) that it probably is not worth mentioning.
ii) Improvements, Cultivation, Enclosure (ICE): Statutes in N.Y. and FL require that APor show at least one of these (at least if not residing or running a business on the parcel).  These categories are discussed in more detail below.  As we noted, in class, a generous court might be willing to look at the evidence from more than one category together to support the AP claim,  I gave some credit for trying this here (e.g., not quite enough cultivation plus a not quite substantial enclosure plus regular activity on the parcel might be enough).
iii) Use as an Ordinary Owner of Similar Property:  This test is employed by many states instead of or in addition to ICE.  The focus primarily is on determining whether the APor is doing enough with the parcel by comparing the use to that of typical owners.  (One way to do this is by looking at how similar lots in the area are used.)  


One difficulty with this test is that it may focus you too much on whether APors are doing exactly what others are doing rather than whether the extent of their use is equal or greater than ordinary use.  For example, if most owners of wooded lots leave them completely undeveloped and just relax or picnic there, surely SJS shouldn’t lose because it does more than that. 


 Similarly, I don’t think SJS should necessarily lose because its uses are unusual.  Probably few owners of any lots use them for treehouse games, biology classes, and band practice.  Probably you can get around this if you can characterize these uses in a way that makes them seem equivalent to ordinary uses. (see below)



Questions that are not the focus of the Ordinary Owner test:
· Reasonableness:  It may be “reasonable” to leave a five-acre wooded lot containing endangered tree rats undeveloped, but would not be sufficient to meet “actual use.”
· Notice:  I could put a sign on an undeveloped lot that said “I am adversely possessing this lot: Year 1 Day 1,” then come and update the sign every day for seven years.  This would be good notice to the OO, but not sufficient to meet “actual use.”
· Acting Like an Owner: We discussed this idea in connection with the application of the Exclusive element and third party trespassers. However, I could put security cameras and no trespassing signs on the lot and prosecute everyone who trespasses. This use would be Exclusive, but by itself, ld not be sufficient to meet “actual use.”
b. Improvements: This term means substantial building or repairs, not simply increasing the value of the lot.  With the construction of the treehouses outside the scope of the question, there’s little to discuss here.  The first model cleverly suggests that substantial repairs to the treehouses after 2002, if any, might constitute sufficient improvements. Because most students discussed whether the treehouses were improvements despite the instructions, I gave a little credit for solid two-sided discussion.
c. Cultivation: The OO might argue that this term usually means growing plants for food or for sale, but SJS might note that the garden should count because it is an educational project (part of the school’s business) and not simply decoration.  Several students suggested that the school’s position would be improved if the plants were not native to the area, but the description of the garden suggests that its rectangular layout would provide clear notice that the plants, even if local, didn’t just naturally grow that way.

 
The first model sensibly relies on Lutz for the idea that, without color of title, the area of cultivation must be very clearly defined, which appears to be true here.  However, under Lutz, if cultivation is the only source of actual possession, the APor only gets the area cultivated. Here, where SJS students were engaging in other activities as well, a court might give more credit for cultivation the greater the percentage of the “play area” the garden covers.
d. Substantial Enclosure: As the 1st Model notes, the success of this claim may depend on whether the court requires the enclosure to limit or block access to the claimed land as opposed to simply defining/showing its boundaries. Nothing in the materials addresses this very directly.  Some relevant ideas:

· Bell talks about fences as a way to exclude trespassers but in the context of the “exclusive” element. As we discussed, probably the origin of the enclosure requirement was fences or walls that kept grazing animals in (which wouldn’t necessarily work on people).  However, unless these logs are huge, they aren’t even going to block rabbits if they are lying horizontally.
· For enclosures serving either purpose, the claim is strengthened the larger the logs are and the fewer and smaller the gaps are between them.  (See 2d Model for nice fact Qs addressing these concerns.)  The word “delineate” in the problem suggests that they create a pretty complete outline of the area. 
· The cases deal with boundary markers in different ways: 
· Vezey says that “natural boundaries” cannot form part ov an enclosure, but it is referring to streams and cliffs, not objects with a natural origin.  Presumably a stone wall could count even if there was no cement or mortar holding it together.  Some of you similarly argued that, because logs could naturally have fallen in the woods,
 they don’t provide notice of the AP.  However, the problem says people used the logs to delineate the space, which surely means they moved them to create a non-natural looking outline.

· Ray treats a boundary line of rocks as helpful to provide notice, but yje Rays already met the actual use requirement by living on the lot.

· The unsuccessful APor in Lutz used branches and logs to create a similar rough boundary line, but the court focused on cultivation and never addressed whether it might constitute an enclosure.
e. Ordinary Owner of Similar Property.  As the 3d Model notes, application of this test will turn on how a court characterizes the parcel in question for purposes of determining what is “similar.” If you simply say a parcel in the woods, it seems unlikely that ordinary owners would do any of the activities at issue here. Indeed, many owners of wooded lots are holding them for investment or for hunting and picnics, which would probably be be insufficient for an AP claim. Both the first and third models cleverly suggest, roughly, that similar property would be a wooded lot adjacent to a place where children live or to a school. This characterization makes the SJS activities seem much more ordinary.
f. Conformity with Relevant Underlying Policies:  I rewarded clear explanations of how the decision about whether SJS’s activities were sufficient to constitute “actual use” might further the relevant policies.  Note that simply listing those policies did not help you; policy arguments are tools to further legal analysis, not accessories that you use by simply displaying them.


i) Do Activities Provide Notice to OOs?:  Pretty clearly yes. There vis some activity in the play area almost evry day in the school year.  As was true in Ray, both the dug up garden and the enclosing logs would probably be very visible to an OO checking. 


ii) Do Activities Constitute a Beneficial Use of the Land or an Emotional or Financial Investment that the State Should Reward?  The OO might reasonably claim that none of these activities are tremendously important.  However, the three activities all seem important to SJS, so they create some social value on land that was completely unused.  Perhaps more importantly, the activities surely create psychic connections between the children and the school that we might want to reward/protect.  In addition, in a relatively undeveloped area, a state might be willing to reward lower levels of use to encourage development.  See Vezey.

iii) Does the APor Seem to Deserve Repose under the Circumstances? This is probably the weakest policy claim. If these uses were not available to SJS for the next school year, some children might be unhappy but the school probably would not be greatly harmed.
Question IIA: Best Student Answers:  You collectively produced quite a few good answers with different strengths and weaknesses, each earning 8/10.  The first model was the most consistently strong, providing useful two-sided analysis of all the major tests. The other two are partial models: one applying the Ordinary Owner test and the other addressing Enclosure.  I include them both for their substance and as examples of how you can present nice two-sided discussion in limited space and time.

Question IIA Student Answer #1:  The actual use element of an adverse possession claim is met if a showing is made that the area claimed was improved, cultivated or enclosed or if the AP used the land in the same manner in which an ordinary owner would use the land. 

1. Improvements: a legal term which refers to substantial renovations to the land, such as the building of or substantial repairs to a structure, not simply to ordinary upkeep. In the U case, the court held that the moveable chicken coop and the rubbish they threw around were not improvements in a technical sense. 

Here, there does not appear to be any improvement to the land during the AP period. Prior to the AP period (commencing in 2002) the tree houses were built, which might count as improvement if done during the AP period.  I would need to know if any large scale repairs were made to the treehouse after 2002 - Was anything added? Significantly modified? Or were major-large scale repairs conducted before the treehouses were reopened? [Good idea re substantial repairs.]  If so then perhaps this element might be satisfied. However, I suspect that the only fixes done to the tree house were likely minimal, such as securing loose boards and painting etc. Based on Lutz, the improvement standard would not be met w/o significant additions to the treehouse, which are nowhere indicated.

2. Cultivation: This requires not only that plants be grown on the land, but that they be tended to and that the garden area be measurable and distinct. In Lutz, the court held that the cultivation was not enough because w/o color of title they needed to prove the exact dimensions of the garden. Here similarly there would need to be a garden w. delineated borders that is cared for. I think that this element would likely be met because, since the garden is grown for educational purposes, it is likely that it will be well maintained and delineated - in fact the garden is said to be exactly 30 sq. ft. Furthermore, even though the garden is only tended in the spring, that this might be OK, because in some areas, most gardens are only kept in springtime, when the weather is more favorable.

3. Enclosure: the parents and teachers delineated the “play area” with fallen logs, which may or may not be deemed sufficient to meet the requirement. On the one hand, one purpose of the enclosure requirement is to exercise control over the land claimed, and clearly a line of logs surrounding the play area does not ward out potential intruders, or function as a practical barrier. However, the fallen logs do serve to delineate this claimed land from the rest of the area, and serve as notice to anyone near that this area has been claimed, or at least is being used in ways unlike the rest of the wooded area. If the court construes the primary purpose of the enclosure as demarcation, than this enclosure will suffice.

4, Ordinary Owner of Similar Property:  Some jurisdictions do not look to the 3 part test just discussed (or like FL look at it in conjunction with the following analysis). Other jurisdictions consider whether or not the use of the land is congruent with the ordinary use of the land (See Ray). 
What are the surrounding areas like? Are they wooded? What are the woods used for? If the woods surrounding the area are used for hunting or some other dangerous recreational activity, then likely a court would find that the use by the school is not common or ordinary. Most wooded areas are not used as playgrounds for schools. However, if the woods in the area are largely vacant, then you could argue that children often play in wooded areas, and climb trees especially if these areas are near places that children frequent like houses or schools. 
5. Policy: Here, it makes sense to see this activity as enough to meet the Actual requirement because we want to promote beneficial use of land. If the school were not in the wooded forest engaging in activities there) then there is a higher chance of crime in the forest. Teenagers or even criminals could hide out there and do things that are either illegal or unsafe. The school putting the area into productive use eliminates this issue.  [This is a reasonable idea, although I’m not sure that this set of the uses on the edge of the woods will do much to deter criminals.  High School students, however, clearly will avoid being seen anywhere near a place that 11 and 12 year olds regularly hang out. (]
Question IIA Student Answer #2 (Partial Model: Enclosure): Can meet actual use if there is a substantial enclosure around the property. Here the play area was “delineated” by using fallen logs. Two main questions arise from this description of a possible enclosure to help determine whether it would be considered substantial enough for a court:
First, what is the extent of the delineation? Are the fallen logs used every 20 feet to make a bare outline of where the play area is? Or the logs so close together that there is a designated entry way to the play area. Is there a gate? The more difficult it is for people to get into the play area (as in they must go through one designated entrance) the more likely the court will see this as an enclosure rather than simply marking the area. 

The second question arises about the logs themselves. How large are they? Are they laid out horizontally or all stacked vertically so they reach up further into the sky? Did the wood shop teachers do anything to make the fallen logs more of a fence or were the logs taken straight from the ground and used? The bigger and more finished the boundary, the more likely it will be viewed as an encloisure.
Question IIA Student Answer #3 (Partial Model: Ordinary Owner of Similar Property): In terms of the way normal owners of similar property would utilize the land, building a treehouse in an undeveloped wooded area seems to fit. An undeveloped wooded area likely has less limitations as to how a "normal owner" would use it because it is open for development in a variety of ways. A treehouse is a natural incorporation of the elements of a wooded area, not some extreme redevelopment of the land. However, SJS would want to know if there are similar undeveloped woods nearby that are used for purposes wholly unrelated to a treehouse. If the situation is that ordinary owners nearby use their undeveloped wooden areas for reasons wholly unrelated to "play area" activities in general then there could be issues with satisfying this factor. 
SJS also allowed the band to practice there on weekends and science classes planted vegetable and flowers each spring and monitored their growth. It is unlikely that ordinary owners of undeveloped woods use the area to plant vegetables/flowers [Strikes me as not uncommon if the woods adjoin residential lots] or have band practices. This factor will likely turn on whether the jurisdiction is more focused on characterizing the activities as a whole as "play area activities" or whether they will delineate differences between building a treehouse and conducting activities such as band practice, which ordinary owners of the property are unlikely to do. However, SJS may suggest that normal/ordinary use should incorporate their circumstances i.e. that they are a school. A court that is favorable to such an argument would likely favor a ruling that these are all ordinary school activities.  [Nice characterization arguments in this paragraph.]
QUESTION IIB (Bagheera the Panther)
Question IIB: Professor’s Comments:  This problem is based on actual behavior of the Marlins organization, whose stadium also is the product of very favorable deals with the local government.  Several months after the new stadium opened, when the much-hyped set of expensive player acquisitions failed to yield a winning team, the Marlins sold off a bunch of their new stars.  Outraged fans came to the stadium with protest signs and shirts.  The Marlins, typically and stupidly, evicted the protestors.
 While grading these, I realized I had, oddly, written the problem so that neither party had very significant interests here.  Perhaps because of that, you submitted a lot of very one-sided answers (about evenly split in support of each party). 
1. The Schmid Test: There were a lot of problems applying the test. Kits purpose is to determine whether a private landowner has to allow general access for some free speech activity (as opposed to simply deciding access for one particular claimant).  Almost none of your answers really did this, even though BB’s strongest argument probably was that the stadium should not be a free speech zone at all. Quite a few answers went through the three prongs but never explained how your discussions helped resolve the case in front of you.  Quite a few of you did not have a clear sense of which facts went with which prong. I ended up not worrying much where you raised relevant facts so long as you addressed most of the key info. 


a.  Normal Use (= Nature, Purposes, Primary Use of Private Property in Q):  BB presents baseball games at the the stadium and allows patrons to watch the games.  The public parts of the stadium also include (at least) food and drink concessions and places to purchase clothing and other items related to the game, so eating drinking and shopping are part of the normal use.  The second Model usefully argues that this makes the stadium similar to a mall.

Because at the time of the problem, there’d only been one baseball game at the stadium, BB would have had little info on patterns of normal use. They (and you) needed to rely on your general knowledge of how sports stadiums operate.  As several of you pointed out, normal stadium behavior is not always polite, but usually also includes fans for both teams yelling and making negative comment/noises aimed at umpires, players and managers. (See both Models). 


Some of you correctly noted that, when there is no baseball game, owners sometimes use sports stadiums for other events (rock concerts, speakers, charity events, etc.) However, I don’t think these are especially relevant to free speech rights during games. Presumably any rules Princeton applies, e.g., when it’s holding final exams or a Presidential debate in a large auditorium would not affect what they must do when they arer holding a free sppech event where the public is invited.


b. Extent & Nature of [Public] Invitation: Here you should have discussed not just who was invited, but what they are invited to do at the stadium.  
· Who?  Anyone willing to pay for a ticket is welcome and many people receive free or discounted tickets through various promotions.  Many students argued the invitation was more limited than in JMB or Schmid because BB charged for tickets.  However, you needed to explain why that is so. Professional sports teams do not screen ticket purchasers and literally hundreds of thousands of people each season attend games at each major league ballpark.  
· To Do What?  Many students argued that fans are invited for the sole purpose of watching the game so any speech activity is outside the scope of the invitation.  However, you are also invited to eat, drink and buy goods on sale.  Moreover, in a baseball park, unlike a church or an opera house, there is no requirement that you even pretend to pay attention to the main event.  Instead, you can spend as much time as you want wandering around the stadium, doing deals on the phone or watching Game of Thrones, so long as you don’t sit in someone else’s seat, start a fight, or significantly block someone else’s view. Finally, because this stadium was built with substantial gov’t aid, you could argue that the scope of the invitation should be seen as even broader. (See 1st Model).

c. Compatibility: (“[P]urpose of the expressional activity … in relation to both the public & private use of the property” This factor:  “examines the compatibility of the free speech sought with the uses of the property.”)  Some 1st Amdt activities might not work well at a stadium.  There may be no good place to give speeches or set up information tables. However, given the informal and somewhat raucous nature of watching a game at the park, t-shirts with messages are unlikely to interfere with other fam]ns’ attempts to watch the game.  (See 1st Model).


The Schmid test balances speech rights against specific interests underlying the owner’s right to exclude.  Thus, it is inconsistent with applying the test to argue that either of vthese interests is always much stronger than the other.  Similarly, the Schmid limit on the right to exclude is inconsistent with Brooks, which holds that, under Illinois law, a venue much like a baseball stadium can exclude anyone so long as it doesn’t violate Civil Rights laws. Thus, you could not use Brooks here.
2. Use of JMB:  JMB was useful in this problem mainly as an example of how to apply the Schmid test, with a special focus on the specific interests of the parties.  I rewarded thoughtful discussions of the parties’ interests here, which seemed to me to be quite different than I  the N.J. malls.   However, I also gave some credit for helpful discussion of reasonable regulations.


i) BB’s Interests: JMB articulated a number of relevant landowner interests and then checked if speech activities caused objective harm to those interests. You could usefully try to do that here for both political activity generally and CC’s protest in particular. The difficulty is that BB’s management is probably simply irritated by CC’s behavior.  Some other possibilities:
· Financial Harm: Fans unhappy that CC is allowed to protest don’t return to the stadium.  OR Seeing CC’s protest shirt at the stadium or on TV, fans decide BB is wicked and stop coming to the stadium. I don’t find either story very likely.  Many students suggested there would be financial harm, but nobody gave me a good explanation.
· Security/Safety:  Fans at the stadium who disagree with CC, pick fights with her and start a melee.  OR Seeing CC’s protest shirt, fans at the stadium decide BB is wicked and begin looting and ripping up stadium property. I don’t find these stories very likely either, particularly because there’s no evidence that CC was behaving badly or inciting other fans beyond wearing the t-shirt itself.

· .Failure to Follow Rules: Some students suggested CC’s failure to keep her t-shirt covered as BB asked was reason enough to exclude her from future games.  However, BB probably can’t punish her for failure to follow a rule unless the rule itself is lawful. 


ii) CC’s Interests:  JMB relied heavily on the idea that suburban political protestors, at least as of 1994, needed access to malls to effectively address the public. You could argue that the speech interests here are not as great. First, the development of the internet and social media since 1994 has provided protestors with several effective speech outlets.  Second, because of the nature of the activities at the stadium, it’s not clear that itbis an effective place vto reach people with either a t-short message or pamphlets, although potential TV coverage might be helpful. (See 1st Model). Most importantly here, CC has her own radio show, suggesting that excluding her shirts from ballgames doesn’t substantially limit her free speech. (See Both Models).

b. Reasonable Regulations:  Quite a few students spent a lot of their time discussing whether a number of possible regulations would be reasonable.  However, the problem simply asked if BB could exclude CC if she wore a protest shirt, so lots of JMB-type regulations (e.g., re the time and places CC could be inside the stadium).  The second model sensibly considers whether BB could force CC to wear a sweatshirt over her protest shirt.  


Quite a few students also discussed whether BB could limit CC’s appearances on TV. I gave some credit for this if you explained how that furthered BB’s interests.  However, I’m not convinced this really is responsive to the problem and I’m skeptical that BB has control over e.g., what ESPN chooses to air from the game.

Question IIB: Best Student Answers

Question IIB Student Answer #1: [This is a really strong answer and was sufficiently better than the rest that I gave it the only 10/10 score I awarded to your class. The student might have tied the points a little more tightly to speech access to stadiums generally, but all of the major concerns I identified are addressed in ways that seem very thoughtful about the realities of professional sporting events.]
Ordinary Usage: Baseball stadiums are normally used for the purposes of holding baseball games and allowing people to sit in seats around the field in order to watch and enjoy the game. It is not normally the case that baseball games are used as public forums to express people’s political views. However, it is also normal for people to buy tickets to games of teams that are doing very poorly and to publicly show their disgrace for the team by putting paper bags on their heads or making signs that may talk down about the home team. Also, in terms of signs, this seems similar to what is written on the shirt of CC. People frequently go to games with signs that may talk down about certain players or the team and general both in favor for and against the home teams. In that regard, it seems that the ordinary usage of going to a game includes not only watching the game, but expressing your views in a reasonable manner during the game so as not to disturb other patrons.

Public Access: Unlike the malls in JMB, baseball games are more restricted in access to public in terms of who is allowed in. For malls, anyone is allowed to walk in go freely about the mall. However, in terms of the baseball stadium, people must purchase a ticket in order to go to the game. At the same time, if someone has the money to afford a ticket to the game, then they have a right to go into the game if they are given a ticket. CC purchased a ticket and has gained access to the stadium, just as anyone else who purchased a ticket can. We do know that the stadium got substantial help (subsidies and tax breaks} from the government, which may mean they are more closely held to 1st amendment rights since they may not be considered a totally private entity.

Harm to BB:  We know that CC is known for her attacks on the team, but we don’t know what type of following she has because of this. BB may be worried that allowing CC to protest during the game would lead to fights that are incited because of the protest which could lead to injuries as well as people not enjoying the game. Further, this could cause people to not want to come back to the games because they think it may be an environment that may not be very safe and also a place where they will not be able to enjoy the game, which is why people come there in the first place. At the same time, even without CC’s protest, there is always a concern for fights at games due to the nature of the competitive sport that baseball is and the fact that fans frequently get in fights with each other over rival teams. Also, all she has is writing on her shirt, which does not suggest that it will lead to people not being able to enjoy the game. Signs are for the most part encouraged to be brought to baseball games. and signs can be more disruptive than simply writing something on your shirt because it can block people’s view of the game. By having the writing on the shirt, many people may not even see it since they are focused on the game and a shirt would not block someone’s view the same way that a sign may.

Harm to CC: It does not seem like CC would suffer too much harm if she was not allowed to protest at the game. We already know that she has a forum through her radio show that she can express her opinion however she may please about the possible “shady” business transactions that went down between the city and BB in building the stadium. At the same time, she may be harmed in that this may be the only way that she can get coverage on television in order to voice her opinion about what she thinks is going on. We don’t know for a fact that a lot of people even listen to her radio show, so this may be the best way for her to really get her voice heard.
Overall: It does not seem likely that BB will be able to exclude CC from Panther stadium for wearing the shirt. All we know she did is where a shirt that talks down about the home team, which is not something that is out of the ordinary for sporting events these days. It seems very unlikely that she would be allowed to be excluded (unless she was purposefully trying to incite riots/or stop the game in progress...which it does not seem like she is) because then this would basically mean that any stadium could throw you out for expressing a view that may go against the home team or even something that the security may not like. This is because the nature of sporting events does have an edge to it where there is some tension between the home and away fans, and if she were to be excluded, then that means the team could exclude anyone that wears a shirt that goes against their team (i.e. wearing a rival team shirt) and that would be very bad public policy.

Question IIB Student Answer #2: [This answer includes quite solid work through the Schmid test and through relevant aspects of JMB.  It is a little thin, however, on how BB might be harmed here.]
Schmid Standards

1. Nature of the Invitation: A ballpark is open to any member of the paying public, which is a very broad invitation. C also falls into this category, as she has bought her own ticket to enter. The invitation of a stadium is also extended to fans of opposing teams, and one expects that these fans would have a negative view of the Panthers and PS.

2. Normal use of the property: Normal activities of patrons at a ballpark are to watch the game, socialize, and often, get rather rowdy. Crowd participation, jeering, and catcalling are generally accepted elements of professional sports. If alcohol is sold (as it often is) and fans of opposing teams are allowed in (as they generally are) normal use of a ballpark will certainly include an occasionally confrontational atmosphere. If, however, BB could show that their attendees never take part in activities that are negative towards the Panthers or BB, then they may be able to claim that C is acting contrary to the normal use of the property under the public invitation.

3. Compatibility of the Expression with Property Use: BB must show that C wearing this shirt is substantially incompatible with the normal actions taken by the public relying on the invitation to attend PS. It is unlikely to be able to do so. The language on C's shirt, "Panthers are Parasites" is fairly ambiguous, and could merely be a slogan from an opposing team (fans of such teams discussed above). Since C is attending as a ticket holding fan, not a member of the press using her press pass, drawing a distinction between her speech and any fan wearing a derogatory slogan (generally accepted) would be difficult. 
However, C is a known public figure and has her own radio show to raise awareness of her position and the meaning of her particular slogan. Nevertheless, another professional sports team would have arguable equal power to advertise and mobilize fans to wear similar messages, so C's status as a member of the press alone is unlikely to allow BB to exclude her.

JMB is more specific and applies these rules to large malls. 

1. Parallels to JMB/ Malls: If PS contains multiple shopping venues (beyond a few stands selling team memorabilia) it may be substantially similar to a mall that JMB would apply. A large food court, with multiple stores selling a variety of items would make PS feel more like a mall. 

The analogy to the malls in JMB is also strengthened if there are no other places that C could express her view to a wide group of people - but as  Cis a radio show host and we live in the age of the internet, it is unlikely that she needs to express her view within PS to make herself heard.

2. Reasonable Regulations: If the ballpark is considered substantially similar to the mall in JMB, then BB will not be allowed to exclude C, but can subject her to to reasonable limits on her expression. Forcing C to wear a team sweatshirt over her t-shirt is arguably not reasonable, as fans of other teams also attend games and it is unlikely that a stadium would be able to force all ticket purchasers to wear their own memorabilia. Forcing C to wear a sweatshirt may also be unreasonable depending on the climate/season - if it is the middle of summer in Arizona, forcing C to wear a sweatshirt could be harmful. 
However, since C's protest shirt may negatively affect the business interests of PS [This needs more defense], they may be able to ask she wear something else. They certainly can avoid showing her on the cameras [to the extent they have control of the TV feed] or Jumbotron screens to limit her negative impact. 





QUESTION IIC (Kaa the Python)
Question IIC: Professor’s Comments: This problem yielded a set of answers that were often quite strong and unusually interesting to read. I rewarded two-sided discussion; tying arguments to the “reasonableness” standard; thoughtful use of the facts; and keeping your focus on the concerns that were most central to the problem (“doing the challenge”).
1. Doing the Challenge:  I designed this problem to test both the reasonableness standard from Funk and the concerns raised in the nice discussion we had about Knudsen during the last week of class. Although I did not explicitly give L’s reasons for wanting to reject K as a tenant, the structure of the problem should have pointed to issues related to K’s murder charge because (i) that’s what the whole first paragraph is about; (ii) it is a hard (and maybe even interesting) question whether it’s “reasonable” to exclude someone because you believe they were wrongly acquitted of murder; and (iii) I went out of my way to tell you that, even if K’s current play is a bust, she has sufficient income to pay the rent.  I was a bit frustrated that some of you seemed to be looking hard for ways to avoid discussing the murder charge.  Some specific concerns:
· Financial Concerns Despite Income: As a number of you correctly pointed out, sufficient income is not the only relevant financial concern.  K might have extensive debt, poor credit and/or a history of skipping out on her landlords.  If any of this is true, of course L can refuse her tenancy.  However, you should not spend much time discussing these possibilities because (i) they are very easy to resolve; and (ii) the problem doesn’t explicitly raise them.

· Legitimate but Unmentioned Landlord Concerns: Several students suggested thay a background check might reveal a history of substance abuse (a fair concern in Hollywood) or convictions for other crimes. As with the financial concerns, OK to raise these, but dispose of them quickly because they are easy and not central to the challenge.
· Waiver in Lease:  A few students suggested that the lease might contain a provision where the tenant waives the right to “reasonableness,” and that New York might allow this kind of waiver.  This is all at least arguably not inconsistent with the language of the problem.  If true, L can simply do whatever she wants, so it is not worth more than a sentence or two of your time and could easily be left out.
· Broad Policy Concerns: Quite a few of you made general policy arguments about the importance of alienability (for G/K) and about the importance of the landlord’s property rights (for L). Keep in mind that the legal posture of the problem doesn’t leve much room for such broad arguments.  G signed a contract that allows L to limit his transfers/alienability; as a well-off lawyer, he is likely stuck with what he signed.  N.Y. has already limited the landlord’s ability to refuse consent, so it has already decided are interests outweigh the landlord’s property rights to some extent. Keep your policy arguments more tightly focused on the problem (e.g., policy ensuring that people acquitted of crimes can get housing; policy that L can protect herself from transferees that may drive out other tenants even if based in unreasonable fear.
2. Use of the Relevant Legal Standards:  You had some detailed info on the meaning of “reasonable” in this context from Funk, the Yeshiva case, and the notes in the casebook (e.g., “reasonable person in landlord’s position,” “objectively measurable,” etc.) You got credit for using these in your arguments).  (2d Model does this well), but much less credit if you simply listed some tests or standards and then failed to use them (an example of the common exam answer I call “socket wrenches”)  Show me you can do legal analysis, don’t try to prove you can memorize lists.
3. Arguments Related to Safety & Criminality

· Significance of Acquittal: You might consider it unfair to treat someone as dangerous if they were acquitted of the crime that ifor people cleared by the justice system to get housimg. s the basis of your fear. Indeed, several of you laid out nice policy arguments that we don’t want to make it hard for those hp are acquitted to get housing and move on with their lives.. (See 3d Model).  However, the state’s failure to prove its case beyond a reasonable doubt does not prove that the defendant was innocent. E.g., after his acquittal in the criminal case, O.J. Simpson lost a civil suit on the issue of whether he killed his ex-wife.  An acquittal doesn’t mean the person isn’t dangerous.
· Danger to Other Residents: 
· Even if you had good evidence that K had murdered her husband, it’s not clear that she is a danger to other residents. People who commit violence against their partners are not especially likely to harm others.  Arguably, other tenants are safe as long as they don’t date her. (See 1st & 2d Models). 
· Several students suggested that L might get more discretion here if she lived in the building herself.  While this would clearly be true for severe personality differences, it seems weird to argue that L gets this advantage regarding safety issues.  It suggests it’s OPK to kill other tenants, but not to kill L.

· A few students suggested that K might attract stalkers (either the I-love-you-beautiful-actress kind or the I-will give-you-the-justice-you-deserve kind).  Either way, others in the building might be endangered.  (See 1st Model).  This is a clever idea; I’m not sure how frequent the problem is or how well law enforcement and building security could deal with it.
· Moral Disapproval: Even if not worried asbout safety, L might want to exclude K simply because L believes K was guilty and doesn’t want to do business with a murderer.  However, absent a civil suit or other objective evidence, this looks like the kind of personal decision Funk forbids.  (See 1st & 2d Models) 
4. Arguments Related to Tenant Response:  Even if you decide that K’s presence raises no reasonable safety concerns, current and potential tenants still might unreasonably fear living with her.  If this fear is strong enough, it will reduce demand for apartments in the building, and therefore the rents L can charge.  L surely has a reasonable concern if her income is dropping (even if the tenants underlying fears are not reasonable). (See 2d Model) This possible problem yielded two issues for discussion:


i) Would a New York court allow current tenants to break their leases under Knudsen? I placed the problem in N.Y. to help remind you of Knudsen.  A court might not apply the result from Knudsen because (i) K wasn’t convicted; (ii) perpetrators of her alleged crime are not necessarily threats to the general public (see above); and , unlike Knudsen,here is no judicial finding that she is likely to strike again. (See 1st & 3d Models).  On the other hand, the crime in question is very serious and the state (as far as we know) has no policy to ensure that accused murderers can get housing. 


ii) How likely is it that tenant fear will significantly reduce demand for the apartments? This mostly entails speculation about human nature.  It does seem likely that future applicants are likely to be aware that K is living there even without the equivalent of a sex offender warning list given the probable level of publicity and current tenants wanting to be “helpful.”).  (See 3d Model) See also comment re Celebrity Hos below.
5. Arguments Related to Celebrity:  For a number of residential buildings in New York City, whether K is a murderer is much less important than the fact that she is a big celebrity (movie star plus infamous trial plus current Broadway show).  Paparazzi
 and fans surrounding the building day and night might interfere with the other tenants’ access and privacy, perhaps again driving down the value of the building.  (See 1st Model).  


However, this is a much less significant concern if the building already houses onevor more celebrities.  Moreover, as a few of you cleverly suggested, there are a lot of folks in 2016 who desire both publicity and contact with famous people (you could call them “Celebrity Hos”) If enough of these folks want to live in L’s building because K lives there, that may cancel out those discouraged by fear or paparazzi. (See 2d & 3d Models) 
Question IIC: Best Student Answers: Quite a few students wrote strong answers (for this problem (earning 7 or 8 points out of 10), but I didn’t think anyone really aced it. I chose three quite different answers that each scored 8/10, saw a lot of relevant issues, and made serious arguments for both parties.  Between them, they address almost all of the key concerns. 
Question IIC Student Answer #1: The state requires landlord's refusal to consent to transfer to be reasonable.

Legitimate Concerns

Rent/upkeep: L cannot claim to be worried that the rent will be paid. K's royalties are regular so she can afford the rent. Also, because K can afford to live there, there may not be an issue with how well she can maintain and care for the property because she can hire maids, etc..

Safety: L might have a legitimate concern about the safety of her other tenants if K moves in. She may have people like stalkers who want to be vigilantes and get justice for her murdered husband. L might need extra security because of K's celebrity status. Break-ins might occur because K's fans want to see her or steal memorabilia.

Privacy: Although K was acquitted of her crime, paparazzi and media will probably hound her. The building may become a media circus which is a concern for L and her tenants. If paparazzi are posted outside of the building at all times, it reduces privacy of tenants and may make them uncomfortable or very annoyed.

Knudsen Issue: L might have a concern about other tenants wanting to break lease because they feel uncomfortable around an accused killer. I think the biggest factor that might not allow tenants to break their leases is that K was acquitted.  She probably poses no risk to people since she only might have killed her husband, not the same fear as there is of a sex offender who was convicted (as in Knudsen.). However, tenants may want to break their lease to get away from an accused killer. 

Illegitimate Concerns: L's personal opinion of K is irrelevant and cannot be used to refuse consent to transfer. L cannot try to, as was the case in Funk, try to take advantage of the tenant's desire to transfer by holding out for higher rent or other advantages.

Conclusion: Although I think that L has reasonable concerns re safety and privacy, because this is not like a Knudsen situation, she may not be able to refuse to consent to the transfer. K can pay the rent and she was acquitted of the crime. L's best arguments relate to the safety concerns, potential loss of tenants, costs associated with added security, and privacy interests of tenants. [Conclusion only summarizes earlier points; could add to score by briefly discussing which set of arguments seems strongest.]
Question IIC Student Answer #2: In Funk, reasonableness vis-a-vis consent to transfer requires that the consent not be predicated on personal tastes, sensibilities, or other personal feelings. That Lorena may or may not actually believe that Katie-Ann committed the murder is thus irrelevant. That personal belief begins to look less like a personal taste or sensibility in this context where "most of the public believed" that Katie-Ann was guilty. Still, going off of the reasonability formulation in Yeshiva, requiring objectively measurable factors, public opinion does not rise to the level of a reasonable basis. 
What is reasonably well-founded is that Katie-Ann has a steady stream of income from which she can more than meet her rental requirements. Therefore, the most directly and concretely measureable economic factor seems not to be a reasonable basis for withholding consent for the transfer. 

On the other hand, if other tenants or potential tenants have expressed an inclination to move or transfer their leases if Katie-Ann were to move in, then Lorena’s decision not to consent to the transfer might be grounded on more rational factors. Lorena might be able to show that this loss of tenants will be directly caused by Katie-Ann's moving in. These tenants may not be able to be readily and expeditiously replaced, producing real economic losses for Lorena. Moreover, any turnover of residents may produce uncertainty that the new residents will get along with each other and with the old residents. This becomes more pronounced the more people decide to move out because of Katie-Ann. However, this is always a risk to a landlord. [MAF: Concern about tenant mix strikes me as too attenuated to use under Funk.]
On the other hand, Katie-Ann's celebrity, if not notoriety, might actually attract more tenants, make replacing any tenants lost by the move easier, and even warrant raising rents for proximity to celebrity. It is certainly the case that more people know of and are fascinated by O.J. Simpson following his trial and acquittal and before, even though he was already a football phenom and movie star. These potential economic losses and gains may net out to a nullity.

 

Moreover, unlike in Knudsen, this new resident seems only to have be accused of one crime, particularized to an individual, and at most to anyone that is her husband; this is very different than the systematic categorization of a Class III sex offender that is a high risk to a class of people, which the plaintiffs there were part of. Here, unless tenants are planning to marry her, they experience no added risk by living next to Katie-Ann for the most part. Also, any notion that she might be violent by nature with her husband's murder being an example of this is tempered by the fact that she was duly acquitted. Thus, it appears that Lorena's basis for withholding consent would not be reasonable.

Question IIC Student Answer #3: Because K is more than able to pay her rent, we can assume that L would like to refuse K because of the murder charge issue. Reasonability is objective and we could look to previous cases to see what has been said to be reasonable in similar situations. [MAF: to the extent the student is suggesting research beyond the cases we read for class, this is really appropriate for Question I, but not here.]
REPUTATION: K was acquitted from a jury of her peers. The reputation from a murder charge is something that can follow a person forever regardless of acquittal. It is important to respect the decision made by the justice system and not punish those who have been charged and acquitted as though they have been convicted. Not allowing K to be a new tenant would be unduly punishing her for a crime for which she was found guilty - while this is a far cry from double jeopardy, it is important as a policy matter to allow K and people like her the ability to move on with their lives and if she cannot do something as simple as entering a new lease she will have much trouble in the future.

CURRENT TENANT ISSUES: However, the lease is for a residence in a multi-unit building and L has to think about herself and all the other residents. The general consensus is that K was guilty but acquitted anyway. Tenants in the building are not likely to want to be living in the same place as someone they think to be a murderer. That would cause issues for more people and some of L’s tenants may attempt to move out, arguing that living in such close quarters to a possible murderer interferes with their daily lives and personal peace. 
Another issue to consider would be if the state is willing to accept this as a valid reason to break a lease. This is similar to the case about the sexual offender moving in next door to a family with 3 little girls, however those were next door neighbors, he had been convicted and was likely to do it again - different circumstances here.[MAF: Could briefly explain why K is not likely to do it again.] If LL herself lives there then perhaps she stronger case for reasonably not allowing K the transfer, especially if she is the other unit on the top floor right next door. [MAF:This sounds reasonable at first, but not clear why L’s safety & peace of mind matter more than those of her tenants.]
FUTURE TENANT ISSUES: L have to worry not only about the possibility of losing current Ts, but also the difficulty of getting new ones. People seeking a place to live are not likely to select a building in which lives a known murderer.  Although it is possible that they may not know K lives in the building, prospective Ts often talk to current Ts and current Ts would likely extend that info. Also K is a celeb and it is very common for the public to know where celebs live thanks to the creepy paparazzi. 
However, this too could go the other way. People are often dying to get their 15 mins of fame and would love to be neighbors with a celeb regardless of whether they believe she killed someone - L might get more prospective Ts than ever. Now, are these the kind of Ts L wants? Well that is a different issue.

OTHER CONSIDERATIONS: K is capable of paying the rent - and the apartment is one of two large top floor units. We are not told what neighborhood we are in/street we are on but this being NYC large top floor units are not exactly cheap, anything considered large is likely going to be very expensive. 
If L refuses the transfer G may have a very hard time finding another person to take over because of the limited number of people in the city who can afford the apartment and then of those people the number who actually want to move or live in this neighborhood. [Mildly helpful, point, but seems unlikely for an upscale N.Y. penthouse apartment.]
If L’s reasons for not consenting to the transfer are solely because of K’s murder charge then L’s non-consent likely be unreasonable because of the speculation and concern for too much punishment for someone what the justice system has deemed an innocent person.
QUESTION IID (Mowgli the Man-Cub)
Question IID: Professor’s Comments: This was supposed to be a relatively straightforward statutory problem, but it yielded the weakest set of answers on the test.  I gave you two provisions taken from the Florida statute we studied.
  You should have provided two-sided discussions of (i) whether D could exclude M because of Sour George’s objections under §1, and (ii) whether D could limit or exclude M on his own by issuing rules under §5.
1. Resident’s Reasonable Request (§1):

a. Statutory Scheme:  MWs are allowed to invite visitors to their living quarters without getting permission from either the landowner or their roommates.  However, the visitors must leave at the reasonable request of one of the other residents. Thus, you needed to discuss whether such a request by SG would be “reasonable.”  If SG makes a request and R refuses to comply, presumably SG can get help from D to enforce his statutory right.  The statute does not make clear in the case of a recurring visitor like M whether a resident can reasonably request that a visitor never come back or whether a new request is needed to end each visit.

b. Suggested Analysis:  As several students noted, the statute provides no definitions or guidelines to help determine what is “reasonable” This seemed to upset some students, although you have dealt with this vague term in Torts, in one of your Elements units, and in Problem IIC.  You just gotta argue it. Because the reasonableness standard is so open-ended, and because this part of the statute does not connect it to a specific list of interests, you could consider basically any any sincere concern of either the hosting or the objecting MW.  For example, R might argue a request that might be reasonable regarding a different visitor might not be sufficient when the effect is to break off important father-son bonding time.  (See 1st Model).

i) Request Based in Political Disagreement The problem does not provide you with SG’s specific objection.  One possibility is that he is offended by the substance of M.s arguments. Is this a reasonable basis to kick M out? Certainly many individuals greatly dislike one or more of the candidate’s positions and Trump has offended large groups like Latin American immigrants and Muslims.  Should SG be forced to listen to extensive descriptions of positions he despises in his own living space? (See 1st Model).


 However, even though the First Amendment directs applies limits only to the government, a court may still find it unreasonable to allow D & SG to limit this most important kind of election-related political speech, which may contain information some MWs don’t know. On the other hand, the court may see the speech/information as less important because M is too young to vote and because the general election is more than six months away.


ii) Request Based in General Annoyance:  SG may not care about M’s substantive positions, but instead may find his constantly talking about the same thing, however quietly and politely, to be incredibly annoying. (Good descriptions of this in 1st and 2d models). Moreover, political debate can lead to more general discord. (see 3d Model).  If other MWs are arguing with M, they may be noisier and less polite.  SG may find the resulting atmosphere very uncomfortable.

Many students (including akll the models) reasonably argued that someone named “Sour George” might be assumed to be oversensitive and his complaints therefore unreasonable.  However, just because he’s cranky doesn’t necessarily mean he’s wrong.
  The 1st model cleverly suggests his history of prior complaints here and at other fams to see if they tend to be legitimate.  Many students also suggested that the complaints arde more likely to be reasonable if other MWs in the residence also complain. This is certainly true, although you might note that the statute makes a single objection sufficient and neither requires nor specifically authorizes voting by all those living together
2. Owner’s Rules (§5)  

a. Statutory Scheme:  §1 might be read to say that the only way to exclude a visitor is the objection of another resident. (See 3d Model). However, §5 gives explicit powers to the owners regarding access to the camp as a whole that would seem to give them some ability to limit the visits of invited guests.  In particular, §5 says owners can require proper identification and presumably can exclude invited guests who can’t produce it, although that’s pretty unlikely to help with this problem.  (See 3d Model).

The statute also explicitly gives owners authority to set rules for access to the camp that are “reasonably related to the safety, welfare, or security of residents, visitors, farmworkers, or the owner’s … business.” This language is much more limiting than that of the other section. You can’t simply argue that a proposed rule is “reasonable” in general, but must tie it to one of the listed concerns.  Also, the statute probably contemplates that “Rules” are general statements of policy, not simply orders specific to one person like “Mowgli must stay away until he turns 27.”I thus expected you to propose some possible general rules D might want to employ to “limit or prevent” M’s visits to R’s living quarters and discuss how those rules might relate to relevant “safety, welfare, or security” issues.  

b. Possible Justifications and Resulting Rules:  



i) Safety/Security Concerns: Political discussions easily can escalate (or devolve) into insults, yelling and name-calling.  However, the likelihood that they lead to actual violence is probably not so high that a court would feel comfortable using safety/security as a reason to forbid all political discussion (which it instinctively would try to protect as important speech). On the other hand, if M’s discussions or other political discussions on D’s farm had led to physical fights or threats of violence, D might then be able to ban them.  However, such a ban might be hard to enforce because of the difficulty defining a political discussion and the difficulty of monitoring.


ii) Welfare Concerns: D might like to claim his own welfare is impaired by political speech he despises taking place on his farm.  Although the statute lists the “owner’s … business” as an entity who the rules can protect, it does not list the owner himself.  Thus, presumably D can protect business interests, but not personal ones like his political beliefs.

To the extent political speech like M’s causes tension and discord among the resident MWs, D probably could establish rules to address it, perhaps to protect the welfare of the MWs themselves, but more likely to protect the welfare of his business (MWs who are grumpy and not getting along are likely to be less productive).  Again a court may be uncomfortable with a rule banning all political speech might as too limiting and difficult to enforce.  However, a rule that bans political speech only in the living quarters but not in common areas might be more acceptable because the speech isn’t stifled completely, the rule targets a likely source of discord, and any MWs who don’t want to listen can walk away without having to leave their “homes.”

Finally, while working on this, I thought of another approach to the problem that I don’t think any of you raised.  Particularly if D understands §1 to mean that SG’s requests that M leave only force him out for that day, D might issue a rule that completely excluded visitors who had been requested to leave more than a set number of times (perhaps two or three) This rule would seem to prevent discord among the MWs (“Why are you bringing that jerk here again?”), would eliminate the problems determining what is political speech, andwould let a visitor like M know when he was down to his last strike and had to behave differently to be allowed to come back.
3. Common Problems:  Arguments Unconnected to Governing Statutes 

a. Arguments from Shack. As I noted several times in class, Florida’s adoption of a detailed statute addressing access to MWs pre-empts any common law arguments including reliance on the language and policies in Shack.  I treated attempts to apply Shack to this problem as significant errors.

b. Literal/Comparative/Policy: This is a type of analysis I gave you yo address a particular kind of statutory question: whether particular conduct falls within one of two relevant statutory categories.  You should have used this format for Question IV(B) when deciding whether the tick infestation  fell under (2)(a) or (2)(b). Although you have two provisions here as well, yo as not deciding whether M’s acts fall under §1 or §5.  Both are relevant for different purposes/claims.  And while you could certainly make literal and policy arguments here, I’m not sure what you would be comparing.

c. Why Can’t R and M Meet at M’s House? This question that several students asked is an example of a concern that has no clear relevance to the legal structure created by the statute. I’m sure if you thought about it, you could come up with several storis about why it might be easier for a high school student to travel than his father who is employed as a manual laborer. However, it doesn’t matter here because the statute gives R a near absolute right to have visitors at his temporary residence.  A court is unlikely to see SG’s request as reasonable solely because M lives in the same area as this worksite.

Question IID: Best Student Answers
Question IID Student Answer #1: [This was clearly the strongest answer in terms of creativity and the number of useful points made, touching on almost all of the topics I identified as important. However, several points could be tied better to the statutory language.  In particular, the proposed limits need to be tied much more explicitly to D’s Security/Safety Concerns.]
(§1): Here, “reasonable request” is really the heart of the matter. If G objects to M’s political views, is that reasonable grounds for requests to exclude? Political speech is usually more protected than others (1st Amdt/JMB.) 1st Amdt doesn’t limit private employers but that might influence the way the court would read into reasonable requests and the rules for exclusion. 

Sour George sound severely cantankerous. Is he just picking a bone because it’s in his nature or is the political discussion really offensive? What kind of speech is this? If it is hate speech maybe more sway given to Danny and George (racist rhetoric, etc.) and request for invited guest to leave more reasonable. If it’s nothing that would mandate a trigger warning, maybe George not being reasonable.

One argument Sour George might make is that the political agitation is affecting his welfare. If he claims a Mrs. Bennet style “have you no pity for my nerves, Mr. Bennett” and he genuinely does have high blood pressure or anxiety then maybe could cite to that to raise a legitimate and demonstrable consequence the political speech is having on George. But, unless severe health condition, likely court would reject that. Especially if it’s just George and Danny who object. 
Currently, because George might have a bad track record of lodging complaints and being ornery, deck stacked against him as unreasonable. But would be helpful to see how other landlords received his complaints in the past. Lots of petty grievances or pretty reasonable objections? Also depends on the other cabin residents - are they indifferent? Might decide this rule democratically in a consensus. [MAF: reasonable idea, although statute does not require a majority vote to exclude a visitor.]
Safety/Security §5: Don’t know the inclinations of the other cabin residents, but Trump has many inflammatory positions and Mowgli might cause a melee. However, says he’s polite and doesn’t raise his voice. But as election looms nearer, maybe Mowgli and George both become more heated. Maybe Trump’s suggestions of violence influences Mowgli to take action against a Trump opponent like George or Danny. Unlikely though, considering Mowgli and Ricky’s current political chat style. [Seems more likely that others will react violently to M’s endless Trump patter.] If plausible safety/security concerns, D might set limits under §5: 
· Limiting the number of visits (every day currently --> less frequent) or limit duration of visits:-currently couple of hours depending on how long they discuss politics - says “most of his time”

· Limit occasions can debate politics but bordering on censorship and would be very hard to monitor/administer

· Limit areas for  political speech 
· To on the premises outside of the cabin (or maybe just not in the cabin when George is there). But Danny also dislikes the speech and all are living there so not really fair to decide who has to back down first in this game of chicken (would George leave cabin or would Ricky & Mowgli)

· To someplace offsite if possible for them to meet there.  How far away is the town?
Resolution: Because father and son bonding time and political speech, court likely more hesitant to back up George and Danny if trying to bar it just because discussing Trump. Trump & Fox News would certainly have a field day with that headline as political correctness gone amok and this might influence judiciary’s decision (elected judges? Appointed?) [Very clever backlash argument; courts sometimes worry about things like this.]Also how long do they stay there and how often - if every place adopted same rule then maybe seen as stifling free speech indefinitely.

Question IID Student Answer #2: [This student made solid versions of basic arguments for both parties under both parts of the statute that mainly were well-tied to the relevant statutory language.]

§1 says that MW’s must have the right to have invited guests, but if other MW’s reasonably ask these guests to leave, they must. G has asked to cut off M’s visits, as M’s political discussions “are driving [him] crazy.” We would have to determine if that is a reasonable request. G has a reputation for being cranky; everything around him may “drive him crazy.” If so, it is probably not reasonable to have to accommodate his every whim.

Just because G is cranky, though, doesn’t mean his request is inherently unreasonable. G may be able to cite specific reasons that M is more annoying than other things: maybe M interferes with G’s studying (something) or reading, or maybe M talks through his entire visit. M is talking in a polite manner and not raising his voice, but that doesn’t automatically make his debating okay. We would have to look into how the other MW’s who share the cabin feel about M’s visits and debates. If they are also annoyed and feel that M is unacceptably interfering with their living conditions, this bolsters the claim that G’s request for M to leave was reasonable.

R is working at D’s farm for only three weeks, four-five days of which have already passed. The timing is another consideration for whether or not the requests are reasonable, whether R can just go without these particular visits (if annoying) for the remaining time, etc.
§5 says that D may reasonably regulate visitors’ access only if his rules are reasonably related to promoting, among other things, the welfare of MW’s and others. The potential annoyance M causes, -may interfere with MW’s mental and physical welfare. D therefore may allow M to come when only R or the non-annoyed MW’s are in the cabin (if coming up with this type of rule is feasible). We don’t know that there is no other place, even on the property, where R and M can meet. D can possibly reserve some other type of private area where the two can meet and debate. 
D probably cannot ban only the specific political debating, as this would interfere with interest in free speech, but if it is truly an interference, he can regulate the debating as necessary. If G is the only MW whom M’s presence/debating annoys, it may be a lot more practical for D to move G to another cabin. That would allow the debating and visits to continue while ending their interference with G.  [Plausible, although nothing in the statute specifically authorizes this move.]
Question IID Student Answer #3: [This student also made solid versions of basic arguments for both parties and did some careful work with the statutory language not found in the other models]
-Section 1 of the statute states that a resident of . . . resident migrant housing may decide who may visit him or her in the resident’s private living quarters” so Ricky can decide whether his son, Mowgli, may visit him without the permission of D of his cabin-mates.  However, the cabin-mates, including Sour George, have a right under Section 1 to “reasonably request” that Mowgli leave the private living quarters, meaning that there must be a reasonable basis for requesting that the invited guest leave 

-Because Sour George has a reputation for being cranky and therefore potentially more easily prone to being annoyed and wanting to take action, it may be harder to prove that he is being reasonable with his request that Mowgli be removed from the private living quarters if he continues discussing politics, specifically Donald Trump

-The nature of the discussion with his father and other cabin-mates --Mowgli is apparently polite with his political discourse and doesn’t raise his voice and it is described as political discussion rather than ranting--seem to provide evidence that this is not outrageous behavior to provide a reasonable basis for the request to leave

-On the other hand, politics are known for being very polarizing and controversial and discussion of politics can often elicit strong emotional responses, particularly when a candidate like Donald Trump is the subject of discussion. This provides some good support for Sour George’s disapproval of the discussion in his private area, where he is likely expecting to be able to relax and seek refuge after a long day of work.
Other potential remedies D could take as the owner of the property? Based on the language of Section 1 of the statute, Danny would not seem to be able to ask Mowgli to leave the premises under any circumstance because he is not “a resident residing within the same private living quarters.” However -Section 5 of the statute provides some explicit authority to D, albeit on a rather limited scope

-Danny, as the housing owner is allowed to “require invited guests . . . to check in before entry and present picture identification.” This may not apply much pressure to Mowgli, but it at least provides additional hoops to jump through. If he does not have a picture ID then it may be difficult for him to gain access to the migrant housing, because the statute explicitly allows Danny to require such identification. Being that Mowgli is known on the premises as Ricky’s son, it may be possible for him to satisfy this requirement because he can be identified. [MAF: This probably doesn’t advance D’s interests much, but it is a good example of trying to work with what the statute provides.]

-Finally, Danny can adopt other rules regulating access to camp if the rules that are reasonably related to an enumerated list of concerns including “promotion of safety, welfare, or security of residents, visitors, farmworkers, or the owner’s or operator’s business.” Unless Danny is prepared to get very creative with these guidelines, or unless Mowgli has a criminal record or other basis for believing he is a threat to safety or security, the only potential basis for a rule to exclude Mowgli from the premises or at least from discussing politics and Donald Trump would be to protect the welfare of Sour George and any other workers who may be upset by discussion of such politics. [As the other models suggest, if political discussions were causing serious conflict among the MWs, D would have more leeway to set limits.]

QUESTION III (Baloo the Bear)
[Spring 2017: In the original test question
· I did not make explicit (although the students should have known)  that, regardless of the test employed,  the Claimant must show that the O&N element was met for the whole AP period .

· I did not state (although some students assumed reasonably) that the Concurrence’s “sensory traces” test would require that the evidence be sufficient to create a duty to inquire in a “reasonably prudent person.”]

Question III: Professor’s Comments:  An unusually large proportion of the answers here were pretty strong, but a lot of students still had significant problems sticking to the assigned task. There were also lots of errors describing cases and doctrine and reading the facts.
1. Task:  The question required you, in each of your opinions, to choose and defend one of the three rules discussed by the lower courts.  You lost significant points if I could not determine which rule one of your opinions was defending.  I considered both the quality and quantity of the supporting arguments and heavily rewarded attempts to address the other side’s strongest arguments and thoughtful discussions of considerations raised by AP of underground spaces.


Many of you spend a lot of space discussing whether the ”facts” or “evidence” suggested that the OO had sufficient notice of the APor’s possession, but these discussions were not responsive to the question.  First, in the procedural posture of the case, you had no “facts” or “evidence,” just allegations that you had to presume were true.  Second, as explained further below, there was no need for you to apply your rule even to the allegations; under each rule the allegations led clearly to either dismissal of the case or remand for trial.


Finally, if you thought information not found in the description of the allegations was relevant to your discussion, you needed to be clear about what you didn’t know and not make up facts that supported your position.  For example, many of you claimed that the P was “sneaking around” using the contested room “in bad faith.”  However, the problem doesn’t tell you when the P found out the room was part of the D’s parcel (he might have been using the room “in good faith” until just before he brought the lawsuit. You could make the same kind of argument by noting that at least some APors of underground parcels probably know they don’t own the contested space and try to hide their use of it from the owners.  Knowing how to differentiate between allegations, evidence, facts, and hypotheticals and how to talk about them at different stages of a case is van important skill.
 2. The Three Rules (Papa Bear, Mama Bear, Baby Bear?)

a. . Marengo/Actual Knowledge (MARAK): To meet the test, the OO must be aware the APor is using the OO’s land.  This means that the AP clock won’t start running until the OO knows, either by being informed directly by the APor or by coming across the information in other ways. As a practical matter, this test will make it nearly impossible for an APor to win an underground AP case because:
· APors may not tell OOs either because they are afraid they’ll be ejected immediately or because they are unaware themselves that the land they are using belongs to the OO.

· If APors do tell, the OOs have the entire AP period to bring an ejectment action.  Alternatively, they can simply give the APor temporary permission (defeating the “hostile” element).  A court might even presume permission if an OO knows and does nothing.
· If the APors don’t tell, even if OOs find out through other means, it often will be hard to prove when they found out or if they did at all.

· All these problems are exacerbated if the underground space lies under the parcels of more than one OO.

b. Ordinary O&N (ORD):  For ordinary O&N, you ask if someone standing on the surface could see that the property is being used/possessed. This is generally an easy test for an APor to meet.  If the property in question was a fifth floor condominium, you surely would apply the test by considering a person standing inside the unit, not one standing on the grass outside five stories below.  Thus the question if this test is used here would be, “Can someone standing inside BD tell it was being used?”  Of course. 

Some of you suggested that the use of BD didn’t meet this test because access was invitation only and the OO couldn’t necessarily get in.  However, the fifth floor condominium would be a private residence, providing much less public access than BD, and that wouldn’t alter its use meeting the test.


By contrast, some of you suggested B’s use would meet the test because of reputation evidence because lots of people knew B owned the club and probably knew BD was inside.  However, the reputation evidence in Lutz tied the APors to a particular piece of land that records would show they didn’t own.  By contrast, here the public’s awareness of B’s use of the club contain no clues that that BD is not part of the parcel that B owns.

c. Concurrence: Traces (Surface Inquiry Notice or SIN): This test is met either by actual knowledge or by “noise, smoke, smells, light or vibrations that could be sensed by humans on the surface of the owner’s lot.”  It was intended to be an intermediate position balancing the interests of OOs and APors (See 1st Model-Dissent), but many students reacted very badly to it, believing it unfair because it was vague or didn’t necessarily seem to provide enough notice.  



In retrospect, I might have made more explicit that as with any other AP test, these sensory traces would have to be present throughout the whole AP period.  I might also have adjusted the wording of the test (as some students did working with it), adding that the traces needed to be sufficient to put someone on notice of an underground use.  (See discussion of administrability below).  

I put the alleged noises and vibrations that the concurring judge said met the test in the middle of the night so they could not be attributed to the regular operation of the club.  However, because the warehouse might not have been operating at those hours, this seemed to disturb students more than anything else.  The better answers like the first two models accepted the judge’s assertion that the allegations here would meet the test, then argued about whether the test was fair, given that not all businesses operate in the middle of the night and given possible difficulties identifying the source of the traces. Less strong answers affirmatively asserted that the warehouse would be closed (you live in Amazon-world; you should recognize that 24/7 warehouses exist), or that the noises and vibrations would be indistinguishable from earthquakes (which on our planet do not occur at the same time of night several times a week for 15 years).
3.  Common Types of Arguments


a. OO Responsibilities/Punishing Sleeping OOs:  The primary focus of O&N is whether the APors have provided sufficient notice to trigger responsible OOs to protect their property rights.  Thus, as was appropriate, arguments about how notice operates in the context of underground space were central to your answers. 


Discovery: Most importantly, it is very hard for any landowner to find out if there is usable underground space unless it is readily accessible from the surface.  Deeds and blueprints for Jungle-Acre would not reveal the existence of the bomb shelter in the problem (See 1st Model), nor would ordinary land surveys because the surveyors work from the surface.  It seems unlikely that a court would want to effectively require that every surface owner perform an expensive inspection of the kind done by mineral prospectors to search for unknown spaces.



If landowners know of underground spaces, presumably we’d like them to monitor them like any other property they own (See 3d Model), although there probably is much less risk that old bomb shelters and wine cellars will become sites for criminal activity if no one is watching. Interestingly, if they know of the space but not of any current APor, the MARAK rule gives them icentives not to monitor, since the AP clock can’t start until they know it’s happening.


If landowners are unaware of underground spaces, we hardly can expect them to monitor it systematically.  The 2d Model draws a nice distinction between the unaware OO (who has no reason to act) and a sleeping OO (who should act but does not).  In this view, ORD is unfair because the OO would have no reason to be in the space to see what is happening there.  MARAK would be a better rule than ORD because an unaware OO cannot lose the property. (See 1st Model).


The traces rule complicates these arguments.  The 2d Model argued that underground uses are common enough that OOs should keep an eye (or ear or nose) out for them and investigate if they get strong enough signals.  However, it may be difficult for an OO to recognize the signals if unaware of the space. Relying on signals also requires line-drawing about when the signals themselves are strong enough and whether the OO is in a position to become aware of them.  See Administrability below. 

Finally, you could argue that we shouldn’t worry that much about unaware OOs.  If they still don’t know they own the space after the APor has been using it for the whole AP period, perhaps it isn’t very harmful to take it away from them.  (See 3d Model.)  And we allow AP against unaware OOs in other contexts (e.g., when someone inherits all the property of an elderly relative through intestacy and there is no good record of land that was part of the estate).
b. Rewarding APor’s Use and Investment: Protecting beneficial use and investment is not the focus of the O&N requirement.  However, an APor certainly could argue that, if the O&N test is so strict that APors virtually always lose (as is probably true of MARAK), then that test is unduly interfering with the state’s desire to reward APors who use land in productive ways.  (See 2d and 3d Models).  As the 2d Model argued, it may seem unfair to an APor who has used space productively to lose it simply because the OO is unaware of the scope of its own holdings.   
In light of this argument, you could usefully have discussed whether the state really needs to encourage more AP of underground space.  Certainly there are some productive uses (e.g., here and in Marengo).  However, underground exploration and construction can pose dangers to the surface.  On the other hand, although floodgates arguments are often useful, I’m skeptical here that adjusting the O&N rules would lead to a sudden outbreak of underground AP; it’s just too hard to first find appropriate underground space and then meet theother AP elements. 

c. Relevance of APor’s Intent: Bad Faith/Sneaking, Innocent Use, and Repose:  Many students characterized the B and other underground APors the way Sam described Gollum in The Lord of the Rings: “sneaking around.” (See 1st Model) Presumably the point was that we shouldn’t reward APors who deliberately hide their activities in bad faith to “steal” property belonging to others.  However, I see several problems with the “sneaking” argument:


First, you are told Danali has no state of mind requirement, so the state has decided that it doesn’t object to bad faith AP. This means that it believes that other policies likelv achieving repose are more important than deterring “theft” of land more than the AP requirements already do.  In that context, you might still have argued that underground AP is much more likely than surface AP to result from or encourage bad faith, so we should not make it too easy.

Second, “sneaking” goes not seem a fair characterization of the allegations here.  The bomb shelter was built over the property line by accident. B found the space in question, he didn’t build it.  He has operated BD as a performance space five nights a week for fifteen years.  Even though it is invitation only, hundreds of people must know of its existence.  


Perhaps more importantly, as noted above, B may not even have known he was an APor during the statutory period.  It strikes me that in many underground AP cases, neither party will know of the problem for a long time. (See 2d Model) You might have discussed what the best result would be in those cases.  The OO might argue, e.g., to protect the OO’s property rights if both sides are unaware, we should use MARAK and the OO would win.  The APor might argue, e.g., as between two innocent parties, both rewarding beneficial use and achieving repose favor the APor, so we should make the O&N test easy and use ORD.

d. Administrability: Courts often consider ease of administration when choosing a rule and many students included examples of this kind of argument. Relevant points about each rule include:

i) ORD: Usually, as in this case, very easy to determine O&N if “actual use” element met.

ii) MARAK: This test only requires answers to two simple questions: (i) Did the OO know of the APor’s use of the OO’s land? And (ii) “As of when?” However, the simplicity of the questions may hide the difficulty of proving the answers, which lie entirely either in the heads of individual owners or corporate managers. Absent evidence that the APor directly informed the OO or that the OO told somebody else about the AP, proof will turn on circumstantial evidence of notice to the OO and the OO’s behavior in response.  

iii) SIN: As many students noted, the test raises questions about how significant and how clear sensory “traces” must be to serve as inquiry notice. (See 1st Model Majority; 2d Model-Dissent). Clearly a court could add a qualifier to the test like the Florida language: “enough to put a person of ordinary prudence on notice.”  Even with such a qualifier, the court would have to decide what to do if, as might have been true here, the traces only occur at a time when the OO is not present on the surface. However, the test may be easier to apply than it first appears because the traces will have to be ongoing through the adverse possession period (See 1st Model-Dissent), so the OO wouldn’t need to be monitoring constantly to become aware of them.
Question III: Best Student Answers

Question III Student Answer #1: [This was the best of the answers where the majority adopted Marengo/Actual Knowledge. The student chose a very smart organizational structure that addressed each of the three proposed rules in turn and then made solid arguments about each.  I also liked that the student addressed the difficulties with signals without making any unsupported factual assumptions about when the warehouse was staffed, how its employees responded, etc.]
Majority: Is the normal standard of O & N sufficient in underground AP claims?  The normal standard is wholly insufficient in underground AP claims because the purpose of O & N is to put the original owner on notice about the AP that is sufficient that any reasonable person would notice. This O & N in effect punishes sleeping owners who did not survey or take care of their land in any reasonable manner. This doctrine was not meant to protect those who sneak in underground to such an extent that even if someone had blueprints and deeds of the land they could not tell there was an underground room there. The lower court advocating for this standard misses the point that no owner could reasonably know that an entire bunker/room was located below ground unless they did something ridiculous like excavating the land. 

Here given the allegations, even if somehow a person from RC knew about the underground part it is not clear that they were made aware of where it went. Open and visible use from inside of the room is not reasonable at all when the owners don’t know it’s there.  O & N is supposed to be an attempt at clear notice on the part of the APor and B failed to give notice to RC on JA. The same lower court makes mention of beneficial use, but that same benefit could have easily been done through a conversation with the RC to let them know that they were considering using the bunker under JA. That would have been a preferable and just position to at least give RC a chance to say yes, no, or work out a deal with small to moderate compensation to do so. [MAF:  Although B may not have known the room was underneath JA.]

Why should actual knowledge be necessary? We follow in the logic of Marengo Caves because we want people to have actual knowledge of the notice if they could not reasonably be able to see the property from the surface. It is already not a normal thing to have sprawling underground rooms and structures, and requiring actual knowledge would make sure that people at least had a chance to know there land was being used in this manner. The APors in Marengo Caves at least had the advantage of signs and the cave being a public attraction, which would at least to some degree constitute notice, but here there is no good way to tell that the bunker is under JA, or for people who are not exclusive enough to get in, to know that the bunker exists at all. 

Actual knowledge fixes two of the problems with things that exist before the owner arrived, and punishing true sleeping owners. The properties that may have been passed down over large amounts of time are in the hands of owners who now may only have knowledge of the readily recognizable structures that are on the property. Actual knowledge fixes this problem by clearly putting the new owner on notice about things that are almost impossible to find out any other way. 

Second, owners are more clearly and justly punished as “sleeping” if the APor provides the actual knowledge and the original owner does absolute nothing about it.  AP exists or the very reason of punishing people who do not properly maintain and use their land. Only owners who knew about these underground tunnels and rooms and did nothing about them until the quiet title action was brought deserve to lose their privilege of preventing this AP as far as O & N is concerned. 

Are signals enough notice? The signals theory advocated by a concurring judge is not a proper substitute for actual knowledge.  First, it fails to address the problem of how much of a signal is sufficient. The judge specifically uses the word “traces,” which seems to be lacking sufficiency in itself, but with the added problem that noise, smoke, etc. are not always clearly traceable back to their origin.

Second, we have no idea what is going on at the warehouse, and what happens at the warehouse determines how reasonable it would be to consider traces sufficient notice that the land is being used. What if this was not a warehouse in a seemingly open area, but another commercial land surrounded by many other, busy commercial lots. How would you be able to accurately determine where these signals were coming from and would you even begin to think that it was coming from underground. Again here, we do know that the bunker is directly below, but how close is the club to the warehouse that those sounds and vibrations could be mixed up with what is happening on the surface inside that part of the club. [Although underground room only used after rest of club shuts down.] This makes the idea of signals become less and less reliable, and begin to become a subjective argument where the APor claims that anyone would have been able to hear or smell that signal while the original owner claims that it is entirely preposterous that any reasonable person would understand as notice. This is all again assuming that underground places will reliably create signals and not produce anything detectable at all which would render this theory useless. 

All of these things considered, B would not have any proper claim for AP, and has no claim to the land under JA. WE REVERSE.

Concurrence/Dissent:  I agree with the court on all but the argument about signals being used to put the original owner on notice. I believe that completely barring the use of signals to determine if someone else is using your land is not proper, and should be left to a case by case analysis with the specific court answering the question. The court claims that “traces” are insufficient, but if you had large vibrations and loud music every night starting at the same time wouldn’t any reasonable person begin to wonder if something was problematic (most likely leading to a conversation with the neighbor to find out if they hear it to establishing the knowledge). 

Not allowing a case by case analysis does the exact opposite of what the court wants by allowing the original owner to be lazy with taking care of their property. Here, if the warehouse workers heard these sounds or any foreman heard these sound or vibrations the next reasonable and logic step would be to check with surrounding neighbors to find out if they see or heard it to. In the complaint it is clearly alleged that they do hear and feel these things and we should hold owners accountable for the different signals that let them know someone else is using their land. 

Also the court’s argument about the underground location not producing signals is not a reason to completely invalidate the signals ideal. I should just fall back on the actual knowledge of the owner. The court give no reason for why signals should not be considered hand in hand with actual knowledge except that actual knowledge is better. Actual knowledge is more precise, but signals properly balances the roles of owners and APors.  I DISSENT.
Question III Student Answer #2: [This was the best of the answers where the majority adopted the signals rule. Both opinions contain solid arguments.  I especially liked the defense of the importance of monitoring underground lots in the majority and the distinction betwnn uninformed and sleeping owners in the dissent.]
Majority (Stark, C.J.): We hold that the APor must show either actual knowledge or evidence that can be sensed from the surface of an owner’s lot that there was underground possession and remand the case for trial.

We live in a world of incentives. Many times, true diligence only comes when there exists either a strong reward or punishment attached to an action. In AP cases, there are two important types of incentives: punishing a sleeping owner and rewarding the beneficial use of property. Punishing a sleeping owner, and the incentive that Adverse Possession gives to owners to take care of their land, is important even when the land in question reaches below the surface of the property. Many important aspects of society’s interest in health, safety, and welfare lie beneath the surface of land: sewage pipes, bomb shelters, and mines. While these things are not readily visible from the surface of land, people know of their existence. Sewage pipes are used every day. Many bomb shelters have been converted for storage or recreational use, as in the case before us. The common use of underground facilities makes a strong case for why a punishment allowing adverse possessors to claim an interest in land-is appropriate here.

Because of the common usage of underground facilities, this court wants landowners to be diligent in their ownership above and below the surface. To know not only the small area in which they reside or use the property daily, but also how far it extends in any direction. By allowing not just actual knowledge, but also some sensory evidence that there is underground possession occurring, we are adding a responsibility for owners to know and protect the entirety of their land, rather than just what they immediately use. We want to encourage people to truly understand the extent of their land. If they do, they may be more likely to put it to good use, lessening the chance of AP in the first place. 

Because AP seeks to reward beneficial use of unused land, requiring that the OO has actual knowledge could place an undue burden on APor. This case presents an interesting problem, because the owner was using the land in a beneficial way and just failed to see what was under its feet.  However, many AP cases will have different contexts. This court must look at the precedent it is setting for all underground AP claims. As in many AP claims, including these, there is a chance that the OO is unknown to the APor or not in the area. The APor may be acting in good faith and truly believe that they are the owner, or could have no idea where the true owner is. This means that in order to have a valid AP claim under the Marengo rule all APors must find the owner and make sure that the owner knows how the land is being used. 

The dissent speaks about putting a extra burden on OOs to figure out who is using sewer pipes, unfairly costing them money or time. But in this sewer pipe example, we are putting the correct amount of responsibility onto the OO. While we do not require him to wear x-ray goggles or hire an expert to know the entire layout of the land beneath his property, we do expect due diligence. If there is evidence that is sufficient that someone standing on the property would notice something is amiss and that it is likely coming from underground, we expect the OO to investigate. This gives ample opportunity for an OO to keep track of his land in a diligent manner, but not overly punishing him for being completely uninformed of the layout of his land.

Land ownership comes with responsibility. To require an APor to show that there was either actual knowledge or evidence that could be sensed on the surface is no more that requiring that an owner **know what is going on in his land, the purpose behind the open and notorious element.

DISSENT (Lannister, J.
): I would allow only actual knowledge to constitute O&N for underground uses. What the majority fails to note is that a sleeping owner can be very different from an uninformed owner, and each should be treated differently, as we see in the present case. Not every OO is one who is on the land during day and night. Not every business owners can pay someone to check on land that may not be occupied, but is still being put to a beneficial use. A warehouse that is being operated may likely have very few employees present even during the day, and loud noises that come with warehouse work can prohibit them from hearing activity that is below ground contained in a former bomb shelter. Yet, the majority thinks it is wise to punish these hardworking people. Not for failing to use their land wisely, but for not being the type of landowner who could be in a position to notice such a thing.

The majority’s O&N rule will serve to only place a burden on the OO. However, AP is instead supposed to place burdens on the APors, to show their use sufficiently should justify the taking of another’s land. Yet the majority believes that in underground use cases is an appropriate arena for an extra burden on the owner, when in fact it is the last place where an owner should be given more responsibility because of its hidden nature. A normal owner of a lot with a bomb shelter under it may never use it or even check to see if one is present. This is asking owners to do more than they normally would, which is contrary to the justifications behind Adverse Possession.

By requiring actual knowledge only, a relatively bright line rule is created for the courts. The court will not have to look into the common usage of underground facilities in the area, or whether a “reasonable” person would have seen smoke or smell or noise after the fact. This is merely asking a simple question: Did the owner actually know of the underground use? If no, as in the case before us, the O&N element of the claim will not be met.

Question 3 Student Answer #3 (Majority Only): [This student was one of the few who chose ordinary O&N for one of the opinions.  This is a solid defense of the idea that underground AP should not be treated differently.]

Majority: Court of Appeals decision affirmed. Today we hold that satisfying the O&N element for an underground AP claim does not require actual notice. The purpose of AP is to reward the beneficial use of unused property that owners have neglected to care for. To state that an APor, who has satisfied all other elements of his claim, is barred from justice simply because the claim was below the ground is an insufficient justification for departing from the traditional inquiry notice required for O&N. 

An owner has a responsibility over ownership of his property and that means that it is the owner’s responsibility to inquire into the existence of underground activity. Society has just as much of an interest in putting land to beneficial use whether it be above or below the surface. [MAF: Could defend this more.] Rewarding the beneficial use and labor of an APor is no less justified because it occurs underground. The APor is still making use of unused land, which he has expended money, time and investment into. Simply taking this away from him by requiring proof of actual notice runs counter to the policy that AP was designed to reward. 

The dissent argues that it is unfair to require an owner to monitor their property below the surface. While it may be inconvenient, it is not unfair in the grand scheme of justice. Here, not only was money spent and improvements made, but the underground activity imposed no burden on the surface owners. Should the underground activity ever have burdened the owners, the owners has the right, just as they do with above the surface AP claims, to bring suit to cease the disruptive action immediately. However, simply requiring productive economic activity to stop just because the owner was not aware of the activity, does society a great disservice. Productive economic activity is lost at the expense of giving owners back property that they appeared to have no interest in claiming or putting use to in the first place. The court now holds that below the surface AP claims are to be held to the same standard regarding the O&N element as above the surface claims.
Question IV: Professor’s Overall Comments:  I read each of your Sub-Questions twice each: once to put in checkmarks for correct relevant points, and once to fill out the grading sheet.  I worked on each of your sub-Questions separately from the other two, so I wouldn’t know if you had done well or poorly on the others.  


On your copy of Q4, I listed the number of checks for each sub-question at the beginning of that sub-question (a circle that says, e.g., Q11 or Q23).  On the front page, I listed a rough general comment for each sub-question and your total number of checks in the upper right hand corner.  The median total was 63 and the mean was about 67.  The second through fifth best totals were between 103 and 109.  The high number of checks was a pretty incredible 151 (the first model answer for both IV(A) and IV(B).  I included the average and high numbers of checkmarks for each sub-question with the relevant set of comments below.


As with the problems in Q2, many people did quite well on at least one sub-question; many performed pretty poorly on at least one, and a substantial number had both one relatively high score and one relatively low score.  In assigning scores to the question as a whole, I primarily looked at the sum of the internal scores I had put on each sub-question, but I adjusted slightly up or down when your total quantity of checks was well-above or well-below average and slightly up if you had one score substantially greater than the other two. 
(IV)(A) What rights and remedies Elaine might have against the Tiger Hotel for the smoke and smells that affected her spa (assume Chipisuki has no relevant statutes).
Question IV(A): Professor’s Comments:  

1.  Generally:  There were potentially a lot of claims here to cover (Partial Actual Eviction, Constructive Eviction (CE), Partial Constructive Eviction (PCE), Implied Warranty of Habitability (IWH), so you needed to choose carefully what to discuss. In retrospect, I could have said the state does not recognize commercial IWH and there still would be plenty for you to do in 20 minutes.  Despite this problem, there were a fair number of strong answers and both models are very good. However, quite a few students dealt with the large number of claims by doing very quick one-sided analysis of the ones they addressed. When you are pressed for time, you instead should focus on the most contested points and demonstrate you see arguments for more vthan one position.  The median number of checks was 20, the mean about 22, and the high was 52 (1st model). 


a.  I Was Looking For/Rewarded:

i) For Each Claim: Accurate knowledge/description of the requirements, the available remedies, whether all states recognize it (some do not for IWH and PCE), and what the relevant cases said.



ii) Number and Depth of Two-Sided Discussions of the Following: 

· Whether the harm to E was sufficient to bring each type of claim discussed.

· Whether TH should be liable for harm caused by the restaurant.
· Whether E met any requirements of notice or abandonment in a timely way.
iii) Briefly Noting Possible Relevant Lease Provisions: E.g., Specific guarantees, available remedies, limits or waivers or liability bor remedies
b. Common Problems

i) Accuracy:  
· Lots of mistakes about content of legal claims and of cases.  

· I provided some imprecise descriptions (e.g., “several times a week” & “unusable for a few hours.”) Many students translated these into more precise statements (“constantly” or “completely unusable”) not supported by the fact pattern.


ii) Scope of the Question
· You were asked about remedies against TH, not against the restaurant. 
· This was a commercial lease, so the residential landlord-tenant statutes you had for IV(B), caselaw like Javins focused on housing, and any local “Housing Codes” didn’t apply here.  As we discussed in class, there might be relevant local “Building Codes.”

· Given the wording of the question, you should not have discussed the strengths and weaknesses of different remedies, the policy behind allowing specific claims, or general health and safety concerns untied to a particular cause of action.   
(2) Discussion of Particular Claims

a. Landlord Liability for Acts of the Restaurant (Applicable to All Claims): The modern trend is to make landlords liable for acts of tenants they can control.  Here, TH probably can force the restaurant to stop using the problematic grills because they are affecting other tenants, but it may depend, as the second model notes, on the terms of the restaurant’s lease.  In any event, as the 1st model notes, if the problems can be fixed by adjustments to the common ventilation system, TH clearly would be responsible for that. 

b. Partial Actual Eviction: Need to show seizure or actual use of space by landlord or third party that physically evicts the tenant.  Barash says odors do not do this and fall under CE instead. However, you could argue that smoke is more tangible/problematic, so fairer to say actually evicted.  Also, eviction is only for part of the time, so would need how substantial/complete eviction must be under state law. (See 1st Model)

c. CE:  This is a claim that E has effectively lost beneficial use of her entire premises.  Because of the relaxation focus of the spa business (see 1st model), E might plausibly claim that the partial on-and-off exposure to smoke and odors effectively shuts down her business.  However, as the models point out, this argument depends on how much and what parts of the premises are effected and when the problems occur.  If, e.g., her largest rooms are frequently shut down in the middle of business hours, her business may be substantially harmed.  Both models do a good job on sufficient harm.


To succeed on this claim, E must evacuate the entire premises with “reasonable promptness.  Here, the problem started in January and she notified TH twice, but got no response.  You could discuss whether waiting until late April to leave was too long under the circumstances and whether TH had sufficient time to respond to the complaints (see 2d model).

d. PCE (if state allows): Here, E just has to show that part of the premises cannot be used/enjoyed.  Again, she’d have to show that the amount of time involved was substantial and she will probably have to stop using the rooms in question altogether (as in Gurian). 

e. IWH (if state allows for small commercial leases): For the standards of liability, you’d need to check the relevant legal standards (perhaps local building codes). It seems likely that the same level of problems would probably violate a residential IWH, especially if the smoke/odors have some health consequences (see 2d model). As some of you noted, although IWH often provides the tenant with a repair & deduct remedy, normally this would give the tenant authority to tinker with the ventilation system for the whole building or to go into another tenant’s premises to “repair” the faulty grills.
Question IV(A): Best Student Answers

Question IV(A) Student Answer #1: [This answer tied for the highest score and displayed a strong sense of the causes of action.  The answer includes some good discussion of whether there was the right kind of harm for CE & PCE and of the landlord’s liability for the restaurant’s actions.  It ‘also includes a nice discussion of actual partial eviction and some nice discussion of the significance of this being a business and a spa in particular.]
Breach of Quiet Enjoyment: First, Elaine owns a commercial business; “Hibernation,” a spa that offers massages, manicures and pedicures, saunas and other relation therapies. Importantly, spas are supposed to be relaxing, and “thick black smoke” and lasting smells that interfere with relaxation for several times a week, for several hours, may substantially interfere with the spa’s business. Here, there are two  separate problems, one that relates to Hunter/Gather, but may also be a responsibility of the landlord andone that the landlord can clearly be considered responsible for, and First, although it is unlikely that the landlord supplied HG’s problematic grills, the landlord, based on the general trend, may be responsible for HG’s wrongful activities (the smoke and smells) that interfere with the Quiet Enjoyment of Hibernation if the landlord has a way of controlling the activity TH may argue that it can’t control the smoke and smells.  However, there is also the possibility that the landlord could fix the ventilation system so the smoke does not affect Hibernation; the failure to do so could also violate quiet enjoyment. For policy reasons, we should allow a remedy to Elaine if harm is substantial. It is simply unfair to a commercial tenant to force them to suffer economic loss because either (a) the landlord will not fix a problem that greatly diminishes the success of a relaxation spa, or (b) fails to control another tenant from committing wrongful acts.

Partial Actual Eviction: Here, Elaine can state that the landlords wrongful acts, either not fixing the ventilation or forcing HG to fix the grills, physically excludes Elaine for access to several rooms of her spa. However, the landlord may argue that that “several hours” is not a substantial physical interference, or that “several rooms” is not a substantial portion. Further, the landlord can say that argue that the smoke does not affect the rooms much, and it is instead the smell that bothers Hibernation; if that is the case, then Elaine is not actually physically excluded, and use is simply unenjoyable. Depending on the rules of the state, “substantial” physical exclusion might be any part, or must be a substantial part. Following, this will be a fact question in regards to the substantiality. If Elaine were to get Partial Actual, she already gave notice twice, and the landlord failed to repair. Elaine would be able to withhold rent until it is fixed, are depending on the jurisdiction, pro rate her rent so she is not paying for the rooms she cannot use. However, it is more likely that Elaine will not get partial actual because she is not physically blocked of access to her property.

Constructive Eviction. Here, Elaine can claim that the wrongful acts of the landlord or the wrongful actions that the landlord should control, substantially and materially impairs her use of her spa. Elaine has a strong argument that, because of her business, that offers clients relaxation and similar treatment, smoke and smell substantially impairs her business. However, the landlord will likely say that her enjoyment is limited for only a small portion of time and thus is not substantial. Elaine will want to argue that she is being constructively evicted because of the time that the unpleasantries [Great word!] occur Elaine can state that violating her use of the property during her time to work certainly inhibits her ability to make a living in the commercial lease.

However, an important question is when the smoke and smells occur; presumably if Elaine cannot use the rooms, it happens during business hours, but many restaurants are open at night, and it is possible that the smoke and smells may only disrupt Elaine’s business hours for a very small portion of time; if this is the case, than constructive eviction may be hard to argue. It is possible that Elaine will be able successfully claim constructive eviction, and since she has already given notice, Elaine must move out and stop paying rent in order to recover damages.

Partial Constructive Eviction: As in Gurian, some states allow partial constructive eviction. If so, then this would be Elaine’s best claim. Here, Elaine leased the property for the sole purpose of running a spa, and she cannot get the full enjoyment, or full productivity of the spa if she cannot use several rooms, several times a week for several hours. The landlord’s wrongful acts, allowing Hunter/Gather to continue use of the grills have substantially and materially interfered with Elaine’s use of the property. However, the landlord will again argue that this is simply a time issue, not a location issue. Unlike Gurian, the tenants could not use the terrace at all, here it is just for a portion of time. However, this case is stronger than Gurian because it is a business. Elaine has rent to pay, and she may not be able to do so if she cannot put her rented space into good use for a significant portion of time. For Partial Constructive, Elaine already gave notice, now she must vacate the affected areas, (perhaps just when they cannot be used), and can get full abatement of rent in some states (like Gurian) or she may only get a prorated discount.

Habitability Issues: The Landlord should control HG, but if he can’t, then it would be unconscionable to not allow Elaine out of her lease. Similar to Knudsen, this is a substantial violation.  What was the lease like, does this jur allow habitability to be waived in Commercial? Is it like Texas, where the commercial business has an implied warranty of use of the premises for its intended purposes?

Question IV(A)  Student Answer #2: [Like the first model, this answer tied for the highest score and displayed a strong sense of the causes of action, some good discussion of whether there was the right kind of harm for CE & PC,E and of the landlord’s liability.  Compared to the 1st model, it contains a much more developed discussion of IWH and a more thorough description of available remedies.]

Implied Covenant of Quiet Enjoyment:  Here the wrongful act is dependent on whether the LDLD may is E’s for the acts of the restaurant. We would need to know the terms of both leases and whether E’s lease says anything about Shere being responsible for acts of other tenants and whether HG’s lease gives Shere control over its activities/ the tenant. Depending on the level of control, Shere’s failure to control the acts of the restaurant may be enough to warrant the LDLD wrongful act part of the test for both constructive and partial constructive eviction. 
E may want to bring a claim of constructive eviction. In Barash, the court found that constructive eviction has occurred when by a wrongful act of the LDLD, the tenant is deprived of the beneficial use and enjoyment of the premises in a material or substantial way. Here, we would need to know whether E can run her business effectively. We know that the odor lasts for a few hours. Does the smoke always happen at the same time, meaning that E could avoid being open during those time? Which rooms are rendered unusable by the smoke? Are they closets or is it the main lobby or the spa rooms themselves? The more the smoke hinders the operation of her business, the more likely that E could claim that the entire premises is unusable, meeting another element of constructive eviction. 
If the rooms are isolated and in one area, it would be more likely that E would be able to claim on partial constructive eviction if the jurisdiction recognizes it. The time is also important. Is a few hours, several times a week enough to warrant a substantial or material use? If it happens at night, it may not be material, but if it happens on weekends in the middle of the day, the court may find it more substantial enough to meet constructive eviction or partial constructive eviction.

Also, because this started happening in January, we would need to know what the court views as a reasonable time to leave the apartment in order to claim constructive eviction. If a few months is okay, then E could choose to move out and terminate the lease and stop paying rent. If it’s too long for the jurisdiction or E wants to stay in the location, then she may want to claim partial actual eviction, where she the court could either award her a pro rata decrease in rent based off of the rooms she can’t use or a full abatement of rent.

Implied Warranty of Habitability (IWH): E could also claim that Shere violated the IWH by not maintaining the premises at a minimum level of habitability. Depending on statutes/cases in the area, Shere may have a duty to keep the tenant’s businesses in a safe or healthy state. The smoke, while producing a smell, may be dangerous to the commercial tenants and the customers they bring in. Depending on the level of control that Shere has over the other tenant, he has a duty to keep both premises safe. Therefore the smoke may be enough to show that Shere has breached his duty.

If the court recognizes IWH for smaller commercial tenants, E would likely be better off by withholding rent. Because the problem isn’t directly in her control, repair and deduct may not be appropriate here, but she could possibly lend the money to the manager at the restaurant and still claim a repair and deduct.  / We know E contacted Shere twice giving notice of the problem but would need to know how long it’s been with no response from Shere.. If it was in January right when it started, that may be satisfied of sufficient notice and opportunity to cure. If it was a week before she wanted to bring the claim, it would likely not be enough time for opportunity to cure. 

(b) Whether under the Chipisuki statutes provided [in the exam], the Tiger Hotel can immediately evict Alyse for the incident involving the dog and the ticks.
uestion IV(B): Professor’s Comments:  

1.  Generally:  This was another version of an issue under the Florida Residential Landlord-Tenant Statutes that we’d addressed several times in class. As was true with Problem IID, your answers displayed a range of comfort levels working with the statute. I expected you to understand that “immediate eviction” in this context meant sending the notice described in §18(2)(a) and that the problem required you to discuss whether the landlord was entitled to send that notice as opposed to the one described in §18(2)(b). Discussions of other possible remedies for the landlord (fines, charging A for clean-up, etc.) were outside the scope of the question. The median number of checks was 19; the mean was about 21, and the high (1st model) was 53. 

2. Violation of §14 or Lease (as Basis for Action under §18).  The triggering event to send either notice under §18 is that “the tenant materially fails to comply with §14 of this Act or material provisions of the rental agreement….” As with the wire hanger aerial in the Tempest problem, you needed to begin by identifying the violation in question.  About half of you lost a little credit for skipping this step and. 

a. Rental Agreement: The problems says ticks are not addressed in the lease, so as far as we know, the only arguable lease violation was the unauthorized pet. However, because the statute explicitly places this type of violation under (2)(b), it cannot (by itself) be the basis of an immediate eviction, so it doesn’t merit much discussion. Quite a few students addressed whether Raksha’s brief trip to the building even qualified it as a pet under the lease.  I didn’t think this was a very important issue because it did not help decide if a (2)(a) notice was appropriate, but I gave some credit for reasonable discussion. (See 2d Model.)

b. §14 of the Statute. To get into (2)(a), TH will argue that the problem is not the pet but the tick infestation, so you needed to discuss whether the infestation violated any of the parts of §14.  Possibilities include:
(1) Comply with all obligations imposed upon tenants by applicable provisions of building, housing, and health codes. Possible. You’d need to check for relevant code provisions. 
(2) Keep that part of the premises which he or she occupies and uses clean and sanitary. Unconvincing.  Although common areas are a part of the premises A “uses,” (i) violating this provision is explicitly listed in (2)(b) so it doesn’t help the landlord evict her; and (ii) unlike, e.g., ants and cockroaches, ticks do not generally result from bad housekeeping.
(6) Not destroy, deface, damage, impair, or remove any part of the premises or property therein belonging to the landlord nor permit any person to do so. Possible.  You’d need to defend that this language applies. Nothing in the problem suggests that the building has been damaged by either the ticks or the exterminators.  To the extent other tenants were harmed by the ticks, those tenants are not the landlord’s property.  

Perhaps the best argument under 14(6) is that the value of the entire property might be “impaired” if the TH gets a reputation for being infested. The 1st model mentions this briefly as a policy argument.  Other students pointed out at more length that online reviews of both the hotel and the apartments might rapidly label the premises as infested with ticks, which might strongly harm both businesses for a long time.
(7) Conduct himself or herself, and require other persons on the premises with his or her consent to conduct themselves, in a manner that does not unreasonably disturb the tenant's neighbors or constitute a breach of the peace. Strongest. I think that it is easiest to claim that the infestation and resulting fear of ticks and dislocation/noise from the clean-up probably disturbed the other tenants and hotel guests considerably.
3.  Immediate Eviction v. 1st Notice:  We discussed three kinds of arguments that you might make to address this issue.  I rewarded students who made all three kinds and who made significant arguments for each side along the way. 


a. Literal Arguments: 



i) From (2)(a):  
· “damage, or misuse of the landlord's or other tenants' property by intentional act”: To use this phrase, you’d have defend either “damage” or “misuse” (as we noted in class, “misuse” can’t simply mean anything the tenant does wrong or (2)(b) would disappear). The 1st model has nice two-sided discussion of “damage.” You then had to discuss whether the infestation should be considered an “intentional act.” Several students did some thoughtful discussion of whether simply intentionally bringing the dog onto the premises should count.
· “subsequent or continued unreasonable disturbance”: As we discussed in class, in context, “subsequent or continued” must mean after an earlier (2)(b) notice.  (See 1st Model). Obviously, if A had earlier done something similar and received such a notice, the landlord could evict her immediately now.  However, there’s no evidence that had occurred. 
ii) From (2)(b):  The statute explicitly puts both unauthorized pets and failure to clean into this category, so you need to characterize the harm differently to get into (2)(a).  Some students suggested that a (2)(b) notice was inappropriate because the infestation had already been cured.  However, this notice also has significance as a first warning even after a cure.  More importantly, it can’t be the case that if a (2)(b) violation already has been cured, the landlord gets to send a (2)(a).

b. Comparative Arguments:  (“The violation here is more like those listed in (2)(a) [or (2)(b)] because ….”)



i) Arguments Focused on Harm: 
· More like (2)(b) because no direct financial harm to landlord (exterminators pre-paid)  and no evidence of permanent physical damage.  (See 2d Model).
· More like (2)(a) because not quick to fix (took professionals three weeks) (see 1st model)
· More like (2)(a) if substantial harm (could also be policy argument) either

· to TH reputation as apt. or hotel (See 1st model); OR

· from serious health risk from ticks. (See 2d Model).

ii) Argument Focused on Culpability/State of Mind: The violations in (2)(a) are all either intentional acts or conduct about which the tenant already has been warned. Here, A did not intend to cause an infestation or the resulting harms.  Absent a prior warning, her violation is more like those in (2)(b).

c. Policy Arguments (“This type of conduct should/shouldn’t result in immediate eviction because…”)
i) Policy arguments re a single event with unlikely/unintended very bad consequences; 

· Landlord should be able to evict in event of substantial harm, especially re reputation of business and/or health risks to residents. (both models)

· Big punishment for tenant for a single quick mistake. . (both models) Some of you relied heavily on A’s good intentions (helping a friend).  Howver, I’m not sure how far the “good deed” argument goes.  What if A let’s a friend with a criminal record stay with her because he’s temporarily homeless? 
ii) Generally re Policy Arguments in the Context of a Statute:  Because the legislature already has created the relevant categories and provided some examples and definition, a court’s use of policy is necessarily limited to arguments consistent with the existing statute. Florida neither protects tenants at all costs nor gives landlords unlimited power. 

Question IV(B): Best Student Answers

Question IV(B) Student Answer #1: [This answer received the highest score.  The student identified several possible violations of §14, made all three kinds of arguments about which notice applied, and provided strong arguments for both positions including almost all of the key ideas I thought were relevant. The policy arguments and the literal arguments under (2)(a) are particularly strong.]
Violation: Ticks are not explicitly mentions in the lease or in the “tenant’s obligation” to maintain dwelling in the Chipisuki Civil Code ,However, bringing ticks into the apartment may fit under 14(1) where the tenant has an obligation to comply with health codes. It is possible that the health code excludes ticks. Further in 14(2), the tenant must keep the premises she occupies clean and sanitary; ticks are not clean nor sanitary. Under 14(6), ticks may fit under the obligation not to “damage, or impair ... any part of the property or premises belonging to landlord.” 

Literal Language: Here, the ticks infested Alyse’s room, common areas, and spread to other tenants, and hotel guests. This disturbance lasted for three weeks. Ticks are not explicitly stated in 18.2(a) or (b), therefore, we will have to look to see if ticks fall under the other language to see if immediate (after notice and 7 days) eviction, or chance to cure.
18(2)(b): The Dog: Alyse’s unrestricted pet certainly fits into the explicit language of what should be allowed to be cured. Alyse brought a dog onto tje property, and it is not an eviction worthy offense. 

18(2)(a) Is this “destruction, damage, or misuse” or “intentional act or subsequent or continued unreasonable disturbance.” The ticks arguably caused subsequent or continued disturbance, because it spread to common areas, other residents, and hotel guest and lingered for three weeks. However, the statutory language more reasonably can be read as relating this to noise or disruption that is evictable after notice to cease the activity in question has been given. Here, Alyse made a one time disturbance, it may have lasted three weeks, but it was one event that caused the problem. 
Further, Alyse’s act may not have been “intentional.” It is arguable that taking the dog onto the property was intentional, but investing the premises with ticks appears to be more negligent; it is unlikely that if Alyse knew the was badly ridden with ticks that there is no way she would have (a) watched the dog and (b) allowed it to enter her unit for even the short period. 
However, is this damage, destruction or misuse of the landlord or other’s property? Alyse did not misuse anything that belonged to the landlord, and caused no destruction. Here, the strongest argument is that Alyse caused “damage.” However, Alyse can argue that the damage was cured by “pre-paid contractors” and that the landlord did not incur any additional expenses. Although this appears to be a strong argument, this is not completely satisfied because other residents and guests were affected. What was the damage to the other residents? did they have to throw out furniture? Clothes? bedding? were there medical costs involved? If the damage is severe, then this may be eviction worthy.
Comparison: Here, the actions under (2)(b) that are not eviction-worthy and can be cured appear to be problems that are more easily fixed. Ticks investing a residential complex, and a hotel is usually never an easy fix; here it took three weeks to fix. Further, the actions that are curable appear to be actions that are de minimis to both the landlord and the other tenants; a tick infestation is not de minimis; everybody infested was burdened, the common areas had to be fumigated, and the costs to other residents may be substantial. Tracking ticks into the property seems to be much more comparable to acts in (2)(a) and is eviction worthy.
Policy: Strong arguments for both the landlord and the tenant. Alyse will argue that she should not be evicted because she made a mistake, was negligent, and bringing the dog in general is not an eviction worhy offense. Alyse wil argue that it will be unfair to be evicted for an accident, she has a long term lease and will be greatly burdened if she has to find a new property, and the direct costs to the landlord (since the exterminators were prepaid) was nothing. However, the landlord has a much stronger concern in relation to business; Alyse’s actions, whether it is categorized as negligent or intentional substantially interfered with his interest in business. The landlord may be responsible to the costs to other tenants, and guests, the landlord may have lost future guests and tenants if his reputation is now the owner of “the place with ticks” and because this is a large building, the landlord may want to set a stern example that this type of action is inappropriate and this is exactly the reason why pets were not allowed. The landlord is has a legitimate concern that the collateral damage is too significant to not evict alyse.

Alyse may counter the strong landlord arguments by stating the she was acting in good faith and as a responsible tenant by not wanting the dog to stay in her apartment. Alyse knew she could not have a dog, and while helping a friend in crisis, agreed to stay at the friend’s place; she simply had to go into her apartment to grab something and there is no possible way she could have predicted this. A court concerned with tenant rights may look favorably on Alyse’s good faith mistake, and as long as damages are not clearly substantial, allow Alyse to stay.

An interesting question is why did the landlord have pre-paid exterminators? Were ticks a problem in the past? If so, then it is not so unreasonable that ticks got into the building, and this may help Alyse’s argument that her violation was not that substantial. [MAF: This is a clever idea, although the hotel may have exterminators to deal with more common problems like ants, roaches and bedbugs.]
Question IV(B) Student Answer #2: [This answer received the second highest score.  The student also identified several possible violations of §14, made all three kinds of arguments about which notice applied, and provided strong arguments for both positions, including good comparison arguments and raising the important idea of health problems like Lyme Disease.]
In order to evict Alyse immediately, the landlord must show: (1) a violation of the lease or relevant statute, and (2) that the violation falls under 18(2)(a).

Violation of the Lease/Statute: Alyse likely did not violate her lease by bringing the dog onto the property once. Although the landlord may argue that the lease says that Ayse is strictly prohibited from having a pet (and a dog would be considered a pet), she was not keeping an animal in her unit and the dog was there for an extremely short period of time (the lease would likely to be seen as prohibiting keeping a dog of her own in the dwelling as her personal pet). 
However, the landlord may be able to successfully argue that Alyse was in violation of the Chipisuki Landlord Tenant Act. Under 14(1), Alyse must comply with obligations of the health codes, and bringing a tick-infested dog onto the property might be a violation. Further, under 14(2) or (7), she failed to keep the property clean and has unreasonably disturbed the other tenants (by forcing them to deal with the three-week extermination or exposing them to the ticks). Although Alyse will likely argue that she was unaware the dog was infested, that will likely not be enough to exculpate her under housing and public health codes.

Evict Immediately or Right to Cure: Provided that Alyse is in violation of either the lease or the statute, the landlord may take action pursuant to either 18(2)(a) or (b).

1. Literal: The language of sections (a) and (b) do not literally state this type of violation (unless the court would just be willing to see it as all stemming from an unauthorized pet, in which case section (b) directly applies), therefore this type of inquiry is not helpful.

2. Comparison: The landlord will likely argue that because Alyse's actions cause a significant problem on the property that was not easily fixable, the violation should fall under section (a) and he should be able to evict immediately. He will argue that Alyse's deliberate violation (of bringing the dog on site) caused an unreasonable disturbance--he had to exterminate the building for three weeks, and other tenants were exposed to the ticks. The exposure could cause potential serious health consequences (Lyme disease, for example) and the landlord could wind up being liable.

Alyse will argue, however, that her disturbance was minimal, and that the violation is more similar to the items listed in (b), and therefore she should not be evicted immediatelye. Although the extermination took three weeks, the expense was pre-paid (pursuant to the contract), and it does not appear that it caused a significant disturbance (provided that guests and residents did not have to evacuate). Also, she may argue that although it is possible to have a severe health issue from expose to a tick, that is a very rare reaction (most people that live in wooded areas will come into contact with a tick at some point and very few develop serious conditions such as Lyme disease). Finally, she can argue that the issue was really about an unauthorized pet, which is directly in section (b). Even if the issue that she is being evicted for is more serious than the unauthorized pet, she may argue that it all stems from the pet, therefore the violation is of the same kind as those listed in (b)

3. Policy: The landlord will argue that as a matter of public policy, a tenant that causes such a disturbance and a potential health threat should be held to section (a) of the statute. Alyse may argue, however that the violation that occurred was very small (she was unaware of the infestation and the dog was only there for a short period of time), it would give too much power to landlords and cause a lack of security for tenants if it fell under section (a)
IV(C) Whether any of the following groups of people based at the Tiger Hotel should be allowed to use the Gonzalez Right of Way: hotel guests, residential tenants, customers of the commercial businesses.
[Language of grant repeated from above:] The owners of this parcel hereby grant the right-of-way to the owners of Orange-and-Black-Acre and their successors for their clients and patrons to enjoy the riverfront. 

Question IV(C):  Professor’s Comments

1.  Generally:  I gave you a lot here to address between the little fee v. easement issue and the scope question addressing three potential sets of new users. On average, students wrote a little more on this sub-question than on the other two.  The median number of checks was 22, the mean was a bout 24, and the high (1st model) was an impressive 64 (more than the median for the whole question).  Here are some general thoughts about your collective work followed by a summary of what I was looking for substantively. 

a. General Exam Tip #1:  If a prof gives you more than one subject to consider, assume that the analysis is not the same (and that the result may differ) for each. I asked you to think about three different groups of people: hotel guests (HG), residential tenants (RT), and customers of the commercial businesses (CCB).  I rewarded students who differentiated between the groups; many students did not.  

b. General Exam Tip #2:  Try to look for both similarities and differences from cases and problems you studied. Many students relied heavily on the list of burdens we identified in the context of the change from railroads to hiker/biker trails.  However, in that context, many burdens increased significantly because the users of the easement were no longer inside the trains. Here, by contrast, the users were doing pretty much the same thing they were before, so you would need to explain why you thought, e.g., trespassing, littering, or security issues were significantly more likely.  I thought this problem was more like the art students troubled teen problem (where you needed to explain why a change in the type of user might create different burdens) and the Santa/elves problem (where you needed to discuss whether an increase in numbers materially changed anything).

c. Some Common Problems

· Misreading the Cases: E.g., many students said that the current use was outside the scope of the easement because the parties did not specifically anticipate it at the time of the grant, but both cases say this is unnecessary. 
· Misreading the Problem: The most common errors involved misstating or ignoring the numbers I provided.  E.g., quite a few students described the health club as “small,” even though 400 people a day were using it. 
· Going Beyond the Scope of the Question:  I asked you if the various groups “should be allowed to use” the right of way, which you should understand to mean that you should discuss if they are legally entitled to do so.  I did not ask here for discussions of new terms the parties might negotiate or damages TH might have to pay if the new uses are outside the scope. 
2.  Fee v. Easement: [Not covered in 2017] As was true in Chevy Chase & Manhattan Beach, a grant transferring a “right-of-way” without specifically referring to “easement” or “fee” is ambiguous and merited a short discussion. Probably because I hadn’t tested this issue before, a slight majority of students (including the 2d model) missed the issue and nobody did a very thorough discussion.  Useful points included: 

· Presumptions: The two cases employed different rebuttable presumptions as to the meaning of the language. Chevy Chase presumes an easement (but left open the possibility that language and context would shows otherwise). Manhattan Beach employs the presumption in favor of fee simple we learned in Chapter 4, but as we noted in class, the purposes of that presumption don’t fit well here. 
· Language: The grant does not include language like “over and along” or “use” that are inconsistent with transferring complete ownership.  However, if the parties intended a fee, they had no reason to include language like “successors,” “clients,” and “enjoy.”
· Context: 
· Could check amount grantee paid for the rights-of-way; residential waterfront property-owners unlikely to sell strip between house and river without big bucks b/c risk losing view and access.
· Probably little reason for health club to want a fee, which would bring taxes and need provide all upkeep.

3.  Scope of Easement


a. Language Arguments:

· Relatively broad language here allows transfer to new owners (says “successors” and not limited to health clubs).  No reason to think any current use is inconsistent with “enjoy[ing] the waterfront.”  No stated limits on time of day; time spent; numbers; activities. 
· However, unlike RR easement in Chevy Chase, this is not an unlimited easement.  Only “clients and patrons” of the owners can use it (it does not even explicitly say the owners themselves are entitled to enjoy the waterfront). I rewarded discussion about whether each of the three groups listed fit this language:
· HG: Probably ordinary use to call them “patrons” of the hotel owners. 
· CCB = Are clients and patrons of the commercial tenants “their” [the owners’] clients and patrons?  Could argue not literally within language. This might be a sensible reading because it prevents an owner from spreading the easement over trhe customers of multiple businesses. 
· RT: Although they are paying customers of the owners, people are probably not ordinarily described as “clients” or “patrons” of their landlords.  (See second model). ”

b. Burden/Purpose Arguments:  I present these together because many relevant points could sensibly appear in either type of argument.  For both, you needed to focus on changes in the use of the easement, not on the type of owner and to defend that any changes were substantial/significant. As part of your discussion, you usefully could have suggested examining what the parties’ experience had been in the several months that the users from TH had been using the right of way.  I’ve divided the discussion below into changes that might arise simply from increasing numbers and those that might arise from the changes in the types of people using the right of way.


i. Number of Users: Increase from 20/day at start in 1991 to 45/day when health club sold in 2013 to 300/day at present.  Although the number of people using the health club potentially included this many users of the easement, the servient owners probably reasonably expected much smaller numbers and certainly that is what they had experienced for two decades. I rewarded clear explanations of why/how the numbers might affect the servient owners.  Some specific concerns: 

· Damage to Path: Many students argued that the additional users would damage the right of way. However, not one of you explained how overuse would harm what the problem describes as a “dirt path.” Although some damage might occur, the dirt won’t break! You need to explain why damage might be a significant problem.
· Crowding:  Quite a few students suggested that overcrowding on the path might lead to trespassing, excess noise, and even altercations between users. Again I’m skeptical, so these concerns need defenseFirst, ¾ of a mile = 3960 feet.  Even if you put all 300 users on at the same time, there’d be enough room to have more than 12 feet between each person.  I wouldn’t expect you to know the exact figure or to do the math during the test, but you probably should recognize that the path is pretty long.  Second, even if you have no sense of the actual distance, suppose the right of way is mostly used during the 15 hours from 7am-10pm.  That would be an average of 20 people per hour, which seems clearly insufficient to overcrowd a ¾-mile path.  , 

· Litter, Trespass, Security, Privacy, etc.:  Assuming these concerns occur at the same rate per person as before, the burden will increase some, but you need to defend that this increase is significant.  If you think the types of new users will increase the rate at which problems occur, you need to explain why (which is the next heading).


ii. Types of Users:  You could reasonably assume that most of the health club members would use the right of way immediately before or after their workouts (so close to the hours the club is open); would not use it unless they were at the club to work out; would not use it every time they went to the club; and live nearby (so likely care about keeping the area nice).  Plausible ways in which the new users are different include:

· CCB: Differences depend on the particular businesses.  16 businesses might itself increase the number of users significantly, although seems unlikely that people will often use the right-of-way in conjunction with a visit to the dry cleaners or an upscale clothing store.  The use by patrons of the spa or restaurant might look a lot like the health club members (after-workout cool down or after-dinner walk). Some of the businesses might attract different kinds of people (unsupervised teens? less affluent?) (see 1st model), although businesses attached to a fancy hotel tend to be pretty pricy.
· HG & RT: Both groups are potentially on premises 24/7 (see 2d model), are more likely to use the path multiple times a week (e,g., walking/jogging as a daily workout), are more likely to have guests with them and to be drinking or partying (see 1st model), are more likely to be carrying things (leading to litter); are more likely to include children. The HG are more likely from out of town, so probably taking more pictures (raising privacy concerns) and caring less about maintaining the area (see 2d model). May be events like proms and weddings at hotel (see 1st model); unclear if those attending events but not registered invited to use the easement, but hard for servient owners to distinguish or prevent others.

c. Policy Arguments: Relevant tie-breaker policy arguments we had discussed:

· Reliance Interests:  The servient owners might claim to have relied on their understanding of the level of use created by the health club, although this position is weakened by their failure to put much limiting language into the grant.  SS might reasonably claim to have relied on the broad language of the grant in purchasing and developing the site, a position that might be strengthened if the marketing for the RT and HG referenced access to the easement. (see 2d model),
· Ease of Renegotiation: We discussed that, in a close case, a court might be inclined to be less generous to a dominant tenement-holder if it perceived that it would be relatively easy for the parties to renegotiate the terms.  Here, TH would have to negotiate with a fair number of individual homeowners, which is considerably harder than redoing a one-on-one agreement.  However, the number of parties is probably consideranly fewer than was true in Chevy Chase and Marcus Cable.
Question IV(C):  Best Student Answers: 

Question IV(C) Student Answer #1: Although this answer runs very quickly through Fee v. Easement and the language aspects of the scope question, the student provided a nice extended discussion of possible differences in burdens created by new types of users, including interesting ideas about bringing friends, staging proms, and the kinds of customers that might be attracted by different types of businesses. 

Fee v. Easement: Everyone called the 4 foot path a right of way and the language in the agreement refers to a right of way. Unless clearly indicated most jurisdictions use this language to create an Easement and to create a fee simple jurisdictions will usually require that the fee simple language is clearly stated (Chevy Chase). 

Scope: Assuming this is a jurisdiction that understand this type of language to mean an easement, then an express easement has been created and we will look to the blackletter tests and cases such as Marcus Cable and Chevy Chase to determine if the hotel guests, residential tenants and/or customers of the commercial businesses can use this right of way. [Unnecessarily long transition.]
Language: The language of the agreement is where we should look first (Chevy Chase) If interpreted to be ambiguous, Marcus Cable says to use the ordinary meaning of the language. The language grants to the owners and successors of Orange and Black acre an easement over GROW for their clients and patrons to enjoy. Shere Stewart bought Orange and Black acre and is now privy to this easement over GROW because the language grants an appurtenant and not an in gross easement to one specific person. 

Are hotel guests clients or patrons of TH? The health club customers fit under this category so if read to mean that anyone who pays to use the facility under the easement then hotel guests, tenants and customers of Tiger Hotel would qualify as patrons and clients. This raises an interesting question about people visiting the hotel guests, residents and customers of TH? They are not paying, they are not customers. Yet, how could one reasonably distinguish unless everyone was required to bring identification before they used GROW.  [Interesting idea; could be developed more].
“To enjoy the riverfront” can be interpreted in different ways. Is it restricted to exactly what the customers of the gym were doing? Strolling along GROW to the river? What if others enjoy running, or if they brought their bike to the gym, can they jog or ride their bike from the health club to the riverfront using GROW if they enjoy doing that?

Burden Chevy Chase required the increase in burden to be so significant that it changes the servitude itself. Here, going from customers of a health club to a hotel may or may not significantly change the burden for the Riverfront property owners. First, looking at the change in the type of people. A health club attracts customers for a specific purpose. Getting healthy, exercise. This may make them use GROW a certain way. The facts indicate they used GROW for a stroll. Probably as a cool down after a workout or to warm up for one. TH created a hotel with multiple living facilities and commercial tenants. We only know what two of the tenants used their commercial property for: one for food and one for a spa. We do not know what other type of commercial tenants TH attracted. Depending on the type of stores or businesses allowed there could be vastly different people using GROW then the health club users. If there were tattoo shops, adult bookstores, or various other businesses of the sort then the residences of the riverfront properties may be concerned or feel burdened especially if they have children. [True, but how likely in a lavish hotel?]. Then again it is reasonable to conclude the type of commercial businesses TH wants to attract are ones that will not drive away their own customers. [Plus TH can control which commercial tenants get leases.]
That TH is a hotel may indicate that all kinds of guests are coming, some of whom may use GROW. If TH is open all year round they could be attracting young people for spring break, proms, and the age of the guests and customers may substantially change the burden for the property owners by the riverfront. [proms are interesting idea nobody else mentioned.]  It could raise security issues or privacy issues considering the path is only 4 feet wide. If people are being rambunctious or unruly or wandering off the path and the property owners are unaware of the type of people using GROW they may become concerned. Especially considering we are told that the properties are well kept. Yet, TH is described as a lavish hotel. This may indicate that the the type of people coming as guests are sophisticated and well to do with money and may not be the type of people that would cause security concerns [Reasonable; upscale criminals like hackers and embezzlers don’t work from people’s yards]
The number of people using the path not that TH is up is substantially higher than when the health club was up. There are now ten times the amount of people using the path than was true at the start. This is a significant increase. For a 4 foot wide path this can cause great concern. If multiple people are on it at once it is reasonable to conclude that some will be off the path on their way along the riverfront. Also, we do not know how close the path is to the residences on the properties. The noise level from talking and enjoying themselves with that amount of people can cause noise issues for the properties as well as littering issues. 
With that amount of people using GROW daily coming from a facility that offers multiple commercial places there is probably people walking with trash from their food or personal trash they are bringing. If they begin to hurt the ambiance of the property the owners could become burdened.

Evolution/Revolution: The Gonzalez family granted this easement to clients and patrons of a health club. They may have had a specific type of business in mind, but what matters is the use of the easement. Marcus Cable tells us to look at the purpose of the easement as shown by the language.  It granted the health club clients the easement to enjoy themselves along the riverfront, which is exactly what the TH clients and patrons will be doing. Are they similar types of people? That is hard to tell. All kinds of people use health clubs, and all kinds of people go to hotels. What they are using the path for would be hard to qualify as revolutionary unless they started using vastly different means of transportation to move up and down GROW. Otherwise it is still customers transporting themselves across a path. Just the business itself has changed from one that is a health facility to a housing facility that even has a spa on the premises.

Question IV(C) Student Answer #2: This answer includes good two-sided discussion of the three blackletter tests, nicely differentiating the three groups of users from one anoter and from the original health club users.

 Right of way: Express easement that’s appurtenant. Is this use within the scope of the original easement or would Shere need to renegotiate?

Reasonable Use Considering Terms: “Successors” would cover Shere Stewart likely - even though not a health club owner - because just tied to the parcel not the business or industry. Stipulates it’s for “clients and patrons” to “enjoy the riverfront” so would potentially also include at least the the customers of the commercial spaces – pretty clearly “clients” or “patrons” and maybe could classify hotel guests as “clients/patrons” would be more of a stretch to extend to “residents” but depends on what type of interpretation court is using- broad meaning or technical meaning. If technical than probably wouldn’t be extended to the residents - but if adopting a broad reading arguably could say this is a commercial transaction since they’re all apartments (not condos) so clients of the complex in that they’re continuing to pay for the services/amenities like a patron of the complex. [Nice distinction here, although I’d describe this last characterization of the RTs as technical as opposed to ordinary.]
Evolution v. Revolution: At the time only 20/day were using it and because it was in conjunction with a health club- this was probably occurring during business hours - maybe the health club had extended hours (maybe till 10 pm) but unlikely they envisioned 24 hour access. Now with people residing there (in hotel or in apartments) could have 24-hour access, which may be exceeding the scope. Chevy Chase looked at the “quality” of the use -- when still for transportation purposes, Court there lenient in classifying “devolution” as “evolution” because same broad category of use. 

Here, still probably going to be people using the easement to enjoy riverfront (walking, biking, rollerblading) consistent with how people going to health club to exercise (and exercise outside on the right of way potentially) would use it. So CC might say, still same quality. However, when thinking about frequency of usage-- quantity can change the quality. Don’t know if there was any issue with the servient tenements when the health club expanded from 225 to 400 customers with 20 daily users to 45 partakers. However, even though the health club itself intensified the users of the path likely didn’t seem revolutionary. However, those people were paying to go to a health club and likely did their exercise there. Here, with change in type of use (residential, hotel/tourism, and commercial) might see major uptick in type of use. Potentially could include large tour groups, different aged users, and more use throughout the day. So numbers uptick, types of activity changes, and demographic changes could reflect revolutionary not evolutionary change. [Some good ideas here, but could explain relevance of age/demographics more.]
Substantial increase in burden: With the hotel you have people coming from out of town to stay there. Have different attachment and investment in the place and right of way. Might see more littering. Might see more loitering - people going on walks along the riverfront taking incessant pictures with their selfie-sticks. Might increase security concerns for riverbank property owners’ homes.

The commercial customers most closely resemble original users, with the hours they might be there and potentially more local (but maybe not with hotel patrons overlap) so might be better behaved and more respectful of the easement so should be okay to use. Apartment residents similarly have tie to community like original health club subscribers so again - might be most respectful of neighbors but could be using it longer than health club users and for more leisure activities so maybe not okay. Hotel patrons least tied to the neighborhood and least incentive to be well behaved (what happens in Kingsley stays in Kingsley) so maybe shouldn’t be allowed to use – but technically “patrons” who may have booked hotel with intent to enjoy waterfront.
� The age-old question asks, “If a tree falls in the forest and nobody is around to hear it, does it make any noise?” I have unearthed what appears to be the definitive answer:  “If a tree falls in the forest, it almost certainly will dialogue.”


� A savvy franchise would have laughed and held contests for best protest sign.


� I want to start a cadre of kinder gentler celebrity photographers who, e.g., provide gentle lifevadvice or hand out cookies in return for getting the pictures they want.  We could call them “Mamarazzi.”


� The Florida statute also includes provisions requiring the owner to post rules about visits and allowing the owner to create and post reasonable time limits for the visits.  Some students referenced these rules even though I didn’t supply them.  I don’t think they add much to this problem anyway.  Presumably M is already within any posted visiting hours and D would have to post any new rules to make them effective. 


� As another old saying goes, just because you’re paranoid, doesn’t mean they’re not out to get you.


� Must be Tyrion, since the dissent is much shorter than the majority.
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