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In prior classes, we briefly discussed whether an online listing service would be liable under §3604(c) for discriminatory advertisements posted on its website by third parties.  I suggested that the difficult statutory question was whether it made sense to treat the online service as analogous to a newspaper and describe its role as “publishing” the ad.  Two very recent federal Court of Appeals cases have addressed the liability of online listing services for discriminatory housing ads, although the crucial statute has turned out to be Communications Decency Act.    Here are brief descriptions of the statute and the two cases:

1.  The Communications Decency Act of 1996 (CDA) is a complex federal statute containing a wide range of measures largely aimed at finding ways to control access to pornography and other adult content on the internet.  One goal of the statute was to ensure that internet service providers like AOL and Netscape would not be held liable for obscene or indecent material on websites accessed by their customers via their service.  The relevant provision is 47 U.S.C. §230(c)(1): 

 (1) Treatment of publisher or speaker. No provider or user of an interactive computer service shall be treated as the publisher or speaker of any information provided by another information content provider.

An “information content provider,” is defined as someone who is “responsible, in whole or in part, for the creation or development of” the offending content.  §230(f)(3).

2. Chicago Lawyers' Committee for Civil Rights Under Law v. Craigslist, 519 F.3d 666 [“the citation of the beast”] (7th Cir. 2008) (Easterbrook, C.J.)

a. The defendant “provides an electronic meeting place for those who want to buy, sell, or rent housing (and many other goods and services)” on the internet.  Some of the advertisements for housing posted on the defendant’s website “proclaim ‘NO MINORITIES’ and ‘No children’, along with multiple variations, bald or subtle.”  

b.  The plaintiff argued that the defendant should be liable under §3604(c) for discriminatory ads posted on its website.  The court said that the only plausible way to fit the defendant into the language of §3604(c) would be to find that Craigslist “published” the ads others posted on its website.  However, the court did not find it necessary to rule on this issue.

c.  Instead, the court held that the plain language of the CDA meant that Craigslist could not be liable under the FHA as publisher of the ads:  “No provider … of an interactive computer service [Craigslist] shall be treated as the publisher … of any information [the offending ads] provided by another information content provider [the person who created or developed the ad].


d.  Two interesting asides:

i) The court noted that it would be nearly impossible for Craigslist to monitor online posting to screen out discriminatory ads.  “Every month more than 30 million notices are posted to the Craigslist system. Fewer than 30 people[!!], all based in California, operate the system, which offers classifieds and forums for 450 cities.”

ii) Judge Easterbrook noted the existence of an issue I have worried about for some time (see DQ62), which is the constitutionality of forbidding advertisements truthfully describing legal transactions:

“Many who offer housing for sale or rent [on Craigslist] satisfy 42 U.S.C. §3603(b)(1), which exempts ‘any single-family house sold or rented by an owner ... [who] does not own more than three such single-family houses.’ Although this exemption does not take single-family homes outside the scope of §3604(c), any rule that forbids truthful advertising of a transaction that would be substantively lawful encounters serious problems under the first amendment.”

3.  Fair Housing Council of San Fernando Valley v. Roommates.com, 521 F.3d 1157 (9th Cir.2008) (en banc)  (Kozinski, C.J.)

a.  This case again involved an online listing service alleged to have violated §3604(c) as well as California’s state fair housing laws.  This defendant also relied on the CDA §230(c)(1) as a defense, but here was unsuccessful. 

b.  The defendant “operates a website designed to match people renting out spare rooms with people looking for a place to live. At the time of the district court's disposition, [the] website featured approximately 150,000 active listings and received around a million page views a day. … Before subscribers can search listings or post housing opportunities on [the] website, they must create profiles, a process that requires them to answer a series of questions. … [The defendant] requires each subscriber to disclose his sex, sexual orientation and whether he would bring children to a household. Each subscriber must also describe his preferences in roommates with respect to the same three criteria: sex, sexual orientation and whether they will bring children to the household.”

c.  The court held that §230(c)(1) did not protect the defendant because, unlike Craigslist, it was not the passive transmitter of content created by others.  Instead,  it was itself an “information content provider,” because it was “responsible, in whole or in part, for the creation or development of” the offending content.  §230(f)(3).  Indeed, the defendant’s website would not allow a subscriber to search or post listings until the subscriber had filled out entries in a drop-down screen listing the subscriber’s preferences with regard to protected characteristics and this process created the content in question.
However, the story in the Ninth Circuit did not end in 2008.  On remand, the lower court found that Roommates.com had violated 3604(c).  A second appeal addressed the case from a very different angle.
3.  Fair Housing Council of San Fernando Valley v. Roommates.com, 666 F.3d 1216 (9th Cir.2012) (Kozinski, C.J.) (another citation of the beast). This opinion primarily addressed a claim that had not been before the court in the first appeal: that “dwelling” as used in the FHA did not include rentals of shared living space.  

The court expressed concern that forcing people to share space with others they’d rather not live with might interfere with their right to control intimate associations.  To avoid the constitutional issue, the court concluded that “the FHA doesn't apply to the sharing of living units, it follows that it's not unlawful to discriminate in selecting a roommate. As the underlying conduct is not unlawful, Roommate's facilitation of discriminatory roommate searches does not violate the FHA. While Roommate itself has no intimate association right, it is entitled to raise the constitutional claims of its users.” The analysis in this opinion seems sound, but it was a bit surprising because, as far as I know, nobody had really made this argument before in the 40+ year history of the FHA. 
Lawyering Exercise #2 

(Write-Up of Advertising Assignment from Prior Classes)

(1) General Comments from Spring 2005:  
A lot of students did some nice creative work on this assignment.  However, most submissions did not discuss the ad or their suggestions (particularly regarding the text) in enough detail.  Many submissions also did not work closely enough with the client’s message.  Some recurring problems:

a.  Follow Directions:  The instructions asked to you to list the characteristics that would be possible sources of liability and do a separate analysis for each of what details in the ad contributed to the concern.  Many submissions talked about the ad using one undifferentiated analysis, so it sometimes wasn’t clear which type of liability you thought was affected by a particular detail.

b.  Write Efficiently:  A lot of you laid out the legal tests at great length and/or utilized very wordy prose.  As a result, many submissions were four or more pages long and still didn’t say very much.  Learn to write concisely.  On exams, you are trying to get as many ideas on paper as possible in the time allotted. Flabby prose costs you lots of points because the number of words you are spending per idea is high.  

c.  Discussing Disabilities:  Keep in mind that there are lots of different disabilities that are relevant to our course.  Mobility impairments are important and highly visible, but the majority of people who meet the statutory definition have different issues.  Also, people working in the field use “persons with disabilities” to describe these folks.  “Handicap” is out of date, even though it is the terminology of the statute. 

(2) Potential Liability Problems
a.  Overall:  My instinct is that race and familial status are the primary problems here. There are just too many pictures to have no tenants of color or children visible, particularly given all the exclusivity language.  Although nobody in the ads has a visible disability, as we discussed in class, there is no caselaw yet requiring disabled models and courts may not care much.  


The relevant legal test is whether a preference would be noticed by an ordinary reader (not by a diversity trainer).  Thus, to show a violation, you need to show not just the absence of models, but a context in which the absence suggests a preference. For example, a lot of students thought they saw sex discrimination.  While there’s no doubt that the ad employs sexual stereotypes, that doesn’t mean that the ordinary reader would see a preference for male residents.  Similarly, relatively few of you who addressed the “handicap” claim discussed how the test would apply. As I suggested in class, it’s quite possible an ordinary reader would not expect to see any reference to disabilities at all.



Some students suggested the need for “proportional representation.”  However, nothing in the cases requires that ads have any particular level of representation of particular groups.  The ordinary reader test is used to determine whether there are “enough” of any one group.  In a relatively small set of pictures, it doesn’t take very many models to get by the test.  Saunders discusses proportional representation as a remedy where the advertiser had shown bad faith in the past.  The case does not suggest that such a requirement would exist for every ad. 

For each category below, I have laid out relevant evidence identified by your class and by earlier classes.

b.  General Points About Ad:   

(i) Details of Ad Campaign Relevant to Advice:

· Where will ad run?

· How often will it run?

· Other ads with different text or pictures part of the campaign?

(ii) “Equal Opportunity Housing” in Text:  Probably not much help to client


Very small/very end


Attached to legal disclaimer that client neither wants or expects people to read


Ordinary Reader who sees it might think client doesn’t mean it


Ordinary Reader might not know what categories it refers to. 

c.  Race/National Origin/Color:  

(i) models:   Ad has six pictures/eleven models; arguably no people of color

· Chef and/or security guard are probably darkest-skinned (service positions, so unhelpful) 

· Number of other models could be Hispanic (diagonal woman, younger male tennis player, romantic couple) but ordinary reader might not notice

· If people in car are people of color, not clear they are getting in; instead, they are being stopped and screened.

Note that if the race of the models is ambiguous, you would have to argue about how an ordinary reader would view that ambiguity. 

(ii) activities pictured: 

· Sports activities shown (golf, boating, tennis) traditionally mostly done by wealthy white folks in U.S., although less so in last several years.

· Evidence of high level of service (dining room; folded towels by spa) also associated with wealthy white folks (although also key to “luxury” message)

· Focus on security gate may suggest to people of color that they’ll be hassled if they attempt to go 

· Several of you noted that everyone is wearing white clothes.  I think the intended message is summery tropical Florida, rather than anything racial.

(iii) text of ad:

· Language of exclusivity & security (private/safe/exclusive) combined with white models may suggest people of color are the ones being excluded.

· “Of all the islands in the world …” may contrast mixed race (e.g., Caribbean) islands

· “club life”: country clubs with amenities like those pictured traditionally have been segregated in the U.S.

d.  Familial Status: 
(i) models: Ad has six pictures/eleven models; clearly no children

· Also no pregnant women

· A couple of you suggested that none of the women particularly look like they ever have had children (both in shape and sense of neatness and order) 

(ii) activities pictured: Activities shown are adult-focused 

· golf, boating are mostly adult sports 

· Sports car v. minivan

· Jacuzzi v. pool

· Formal presentation of food & adult-looking food

· Arguably sexual pose of diagonal woman
(iii) text of ad:  Some language arguably inconsistent with presence of children 

· indulgent club life

· privacy

· glass-walled (children throw stones & break things) 

e.  “Handicap”:  Note that this is by far the weakest of the three major claims, as an ordinary reader might not notice.  However, there is some pretty good evidence:

(i) models: 

· Ad has six pictures/eleven models; nobody with visible disability (note that lots of disabilities would not be visible; diagonal lady could have Parkinson’s; tennis pro could have AIDS, etc)

· Models mostly look in very good physical condition 

(ii) activities pictured:

· Emphasis on sporting activities generally not associated with persons with disabilities.

· Golfers walking, not in cart

· No ramps etc.; stairs down to tennis court

(iii) text of ad:  No text suggesting accessibility

· Reference to “club life” suggests focus on sports

· Reference to “perfection” may suggest imperfect people unwelcome  (I’m not sure of this)

f.  Other Categories:

(i)  Sex: No older women in ad and some women arguably pictured as sex objects.  However, unlikely an ordinary reader would look at it and say women are not welcome as residents.  In fact, I think some of the signaling in the ad is designed to appeal to women, particularly the fact that, in each of the pictures with both sexes, the men are very focused on the women and common complain of women in long marriages is that their men don’t pay them enough attention.

(ii)  Religion: A couple of you suggested that either the suggestions of potential sexual activity in the top two pictures (Where is the tennis pro’s other hand?) might put off people of some religions and the obviously non-kosher food might put off religious Jews.  My guess is that an ordinary reader is unlikely to view the ad as a whole as stating a preference or dispreference for religion, particularly in the context of what advertising generally looks like.

(iii). Others:  FHA provides no protection for, e.g., single people, working class people, or people in their 20s, so no need to fix ad on these grounds. You need to know which characteristics are protected by the FHA and what they mean.  Courts will not entertain FHA claims regarding characteristics not found on the list.  And while they might be willing to stretch a definition in a close case, they are not going to read “Familial Status,” clearly defined as living with or attempting to live with children, as protecting other family structures such as single marital status.  
(3) Suggestions for Improvement

a. Overview:  This section put you in the common position of having to balance the likelihood of exposure to litigation with your client’s business goals.  Indeed, what you client really wants to know is how few changes need to be made to make the risk of exposure relatively small.  This puts you in the uncomfortable position of incorporating the prejudices of potential customers into your thinking. E.g., what portrayals of people of color will be sufficient to meet the ordinary reader test without driving away the significant number of potential white applicants who will become uncomfortable at relatively small numbers of non-white neighbors. The client may well want to know the minimum number of new models it can get away with and will try to minimize their impact on the reader.  Many of you were very general in your suggestions and the client will want specifics.  

A lot of you explicitly or implicitly suggested that the client would be better off changing its marketing message.  However, you were not asked to give business advice, but rather to help them implement the business plan they had developed. You needed to try  to stick to the client’s message as much as possible, not to do diversity training. 

In any event, the client is likely to have a pretty good idea of what it’s doing with its marketing plan. For example, many of you thought it would be helpful to put some elderly people into the ad.  However, a retirement community is not what lots of people are looking for and undercuts the message of healthy active jet-setters that the ad conveys.  As I noted in class, I am having trouble getting my parents, who are 69 and 70, to consider looking into discounted senior citizen housing plans in New York because they don’t want to live with “a bunch of old people.”

Sometimes you can take an idea about retargeting and rework it.  Some students have suggested text in Spanish, which may conflict with marketing strategy, particularly if people from Northern Florida or out-of-state are part of target audience.  However, you can simultaneously make points about service, diversity, and jet-setting lifestyle (without triggering anti-Hispanic biases) if you add a sentence, in English, to the effect that “We have dedicated staff available to assist you in French, German, Portuguese or Spanish.”



An additional problem is that your client has a limited amount of space to make its pitch.  Every time you add new images, you must either eliminate something or make some things smaller.  If you eliminate a picture, you delete the several messages it contains, so you need to find somewhere else to put those messages or do without them.  For example, picture with the car at the security gate probably is intended to emit (at least) all of the following ideas:

· Safety: Security check a long distance from any residences; presumably before you get onto the island.

· Tropical Florida Living: car moving out of shadow into sun & blue skies; palm tree; convertible; silly safari hat on guard

· Good Deferential Service Posture of guard; clipboard showing you can clear friends to come in without having to take phone calls on each

· Sporty Lifestyle: couple in convertible

· Quiet/Uncrowded:  No other people or cars visible over a considerable distance


Below, I have laid out advice that you and other classes have given.  

b.  General

· Replace models with pictures of facilities & views (a common response but it does limit some of the messages you can send.) 

· Run in a broad spectrum of publications including some media with predominantly minority readership 

· Increase visibility of  Equal Housing Opportunity and/or add fair housing logo.

· Add language like: “All qualified buyers welcome”

c.  Race/National Origin

(i) Models:  Some specific suggestions about who/how

· Healthy active attractive people consistent with lifestyle

· Put in same frames as whites to show no segregation. 

· Place next to language that indicates $/wealth like price

· South Florida setting suggests at least one African-American; one Hispanic person.

· Don’t put people of color in  service positions or make sure some employees are (very clearly) white

· Expand sports pictures to include people of color (e.g., mixed group of golfers)  (Although this clearly has an element of stereotyping, so long as it doesn’t indicate that folks are unwelcome, it doesn’t violate FHA)

· Replace chef  with broader picture of dining room including racial mix 

· African-American couple in expensive car with white guard waving/gate going up

· Celebrity endorsements

· Use attractive women of color (less threatening to many white folks than men)

(ii) Text

· Change “world” to “lifestyle” (exclusive lifestyle doesn’t mean people left outside)

· Exclusive ( Eliminate or change to “Prestigious”

· Protection ( Change to “Excellent security”

· Reference to international (diverse?) clientele.

d.   Familial Status:  Include one or more pictures of children.  Some specific suggestions:

· Families in sports pictures (father/daughter playing tennis/swimming/on boat) 

· Show playing with Nanny (consistent with carefree lifestyle) (Good idea if you can make it clear.)
· Put back of child’s head in car 

· Families at formal dinner (looks more under control than pool)

· Girl rather than boy (stereotype: quieter) in private school uniform

· Use 9-12 year olds (too old for crying and screaming, too young for vandalism and loud music)

e.  Disability:

· Include person with visible disability (e.g., wheelchair) (maybe a child?)

· Include evidence of accessibility (ramp, handicapped parking signs, on license plate on car, etc.)

· Show some interior shots/sedentary activities (chess, reading)

· Add language about accessibility (any mention likely enough because uncommon)

f.  Suggestions that might undercut marketing strategy

(i) race/color/national origin: 

· Given info in American Apartheid, probably need to limit to one or two models if only 6 people/11 models to avoid triggering racist fears

· Group scenes with lots of people of mixed races (party/full dining room) might conflict with messages about quiet and uncrowded

· Inter-racial couples make some people of all races uncomfortable

· Ethnic/less upscale food goes against luxury message

· Basketball players equate to urban young adults and teens.  Wealthy 55-year old men either don’t play basketball or don’t want others to watch them doing it.
· (ii) familial status

(A) Problematic because they suggest children underfoot or lots of noise, 

· Children in pool

· Playground or pool slide in background

· Children’s toys/tricycle/pool toys; with no child. May be worse; looks like kids leave toys around.

· High chair in dining room
· Children watching parents play tennis (they may wander over and bother you)


(B) Problematic because suggests place is designed for young families

· Information about school district or day care

· Family-type food in dining room (spaghetti; desserts; hamburgers & pizza) 

· Text: “fun for whole family”

· Pregnant Woman

· Replace 2-seater sports car with minivan

· Car seat in car


(C) Problematic Because they suggest retirement homes

· Pictures of grandparents w grandchild

· Children engaged in sedentary games like chess or cards with adults

(iii) “Handicap”

· Attractive younger man in wheelchair on boat watching sunset.  Sounds pretty, but symbolic message of ( illness plus sunset) is “imminent  death”  

· Show people in a variety of physical conditions:  Conflicts with lifestyle message

Disparate Impact Information Including Write-Up of Group Discussions from Prior Classes
I gave you this write-up because we mostly skipped over the justifications for having a Disparate Impact cause of action under the FHA some of which you can find in Huntington and in the Disparate Impact Handout in Rizzo. Note again the reliance on the parallel to Title VII.  You might also want to look at the article on the pending Supreme Court case at the link below (Thanks to Fernando). References to amphibians below are the names of groups.
http://www.huffingtonpost.com/2015/02/17/supreme-court-housing-discrimination_n_6572862.html
DQ59.  How should the court analyze disparate impact cases when then policy complained of is primarily economic?  Should landlords/sellers be entitled to get as much profit as possible, even if there is a disparate impact?  If not, how do you decide how much profit is sufficient under a business necessity or similar test?

1. General Points

a. Tension Betw. Ideals of Economic Freedom and Anti-Discrimination/ Integration 

i. Often there will be an unequal impact on minority groups b/c of the relationship b/w economic class and minority groups 

ii. What we recommend will depend on where we place our focus; the extremes are absolute economic autonomy vs. absolute discrimination prevention 

iii. Note that absolute economic autonomy does not normally exist; already there are many mechanisms that limit what property owners can do. 

  
b.  Place that the incident takes place may matter 

i. Income level for relevant classes varies in different places, concerns will differ.

ii. If neutral policy out of line with what is normal for a given area, maybe pretext for discrimination (Frogs)

2. Arguments in Favor of Allowing the Cause of Action to Proceed

a. Fear of Pretext: Neutral Financial Policies may mask attempt to limit number of people from relevant classes. Where the price appears unreasonably high and there is a suspicion of intentional discrimination, a court should be able to step in and place limits. 

b.  Anti-Integration Concerns 

i. Individual landlords should not be able to use Neutral Financial Policies to exclude tenants who are members of a particular protected class. A housing provider controlling many units and using these policies might have a large effect on the racial composition of a neighborhood. 

ii. The successful use of a Neutral Financial Policy could be copied by other housing providers and the cumulative effect to affect the racial composition of neighborhoods. In the aggregate, Neutral Financial Policies, particularly in the context of gentrification, may facilitate transition from integrated but poorer urban areas to wealthy segregated urban areas.

c. Housing as Basic Human Need. Because housing is a necessity, some regulation of the market is justified to ensure access to as many people as possible. 

d. Basic Doctrine: Defense for disparate impact claim is “business necessity.”  Maximizing profits (as opposed to reasonable profits) is not a business necessity.  See Frogs:  Look to whether expense is justified.

3. Arguments Against Allowing the Cause of Action to Proceed

  
a.  Capitalist Market - 

i. So long as sufficient tenants/buyers can afford the higher prices/fees, housing providers are entitled to get as much profit as the market will bear. The market itself will punish housing providers who attempt to get too much.

ii.  If the government thinks the market does not produce adequate housing to serve the needs of racial and ethnic minorities, it should provide for the housing, rather than burdening private businesses.

b. Discouraging Entry: If people perceive too many limits on earning profits as a housing provider, some will fail to enter the business or will withdraw from it. This leads to less available housing, which may disproportionately harm people from minority racial and ethnic groups. 

c. Difficulty of Application.  It will be too difficult for courts to determine what level of profit is allowable if they require housing providers to set profits at some level below what they can earn on the market.  It also is too difficult for housing providers to know what they are allowed to do.  

d. Not Purpose of FHA. Congress did not choose to list class as protected characteristic, so arguably housing providers should have some ability to enforce policies that favor wealthier people.  Distinctions based on economics are not generalizations based on stereotypes about who you are.  

4.  What is Sufficient Profit?:   Several Approaches

a. “What reasonable profit does the landlord/seller need to run his enterprise comfortably?” For example, in the case of the co-op switching to become a condominium, if it is necessary to sell the units for a price that exceeds market value to set aside funds for maintaining the common areas, then that would be a sufficient showing of business necessity.   

b.  Could weigh the harm caused to the landlord’s business by having his profits limited with the harm that the economic policy will cause the protected class.  

c.  Could allow just enough profit to provide for the maintenance of the standard of living for both the tenants and landlord.  

d.  One group suggested that we should use “reasonable” from reasonable accommodations tests.  Problem with that is that it is designed to measure costs on the landlord, not “profits.”  I suppose you could argue that it’s fair to make landlords take on as big a loss in profitability as we would require from them in an accommodations case.

5.  Other Comments

a. A couple of groups suggested that intent should be important in financial cases.  If you require intent, you are saying that there is no disparate impact claim at all, which is what the Fourth Circuit did.

b.
One group concluded that that the examples I provided would not “lead to [an] FHA claim because [the] economic reasons in these instances are OK. However, if there is any disparate impact, which would need factual support, than there may be more chance for a claim.”  


There is an important problem with this conclusion.  The question I asked is legal, not factual:  Should there be a disparate impact cause of action at all if the challenged policy is economic?  To answer the question, you need to assume that the claimant meets the ordinary requirements for bringing the lawsuit, and ask if we allow the case to proceed.  You need to be careful to read questions on tests carefully to discern whether you are being asked to apply legal standards to facts or whether you are being asked what the law is or should be. 

Prior DQ.  If you were arguing to the Supreme Court about which test to use for disparate impact claims involving private defendants, what strengths and weaknesses could you point to in comparing the 4th and 10th Circuit three-part Analysis (laid out immediately below), the two-part analysis from Betsey, and the use of the Arlington Heights II factors as in Congdon. 

1.  Three-Part Analysis (4th & Tenth Circuit) 


a.  Cause of Action

i.  Plaintiff bears the initial burden to show evidence of discriminatory effect.

ii.  Then defendant has the burden of production to show that the challenged policy significantly serves a legitimate goal.

iii.  The ultimate burden of proof is on the plaintiff to show alternate ways to accomplish the goal with smaller discriminatory effects


b. Discussion of Second Prong

i.  This essentially adopts Betsey, but it changes the rational basis test to one of “significantly serving a legitimate goal.”  [MAF: Several past groups talked about a “rational basis test” in Betsey.  This is incorrect.  Betsey adopts the business necessity rule, which is much more strict than a rational basis test.] 
ii. Putting the burden of production on the defendant may leave D’s liable  in inappropriate cases because they can’t meet burden.  [MAF: Unlikely because all a burden of production requires is that you put some evidence on your side into the record; it doesn’t shift the burden of proof.  Thus, you probably shift the burden back if you simply testify (i) here is my legitimate goal; and (ii )I believe that my policy significantly helps that goal.  You of course would want better evidence than that, but the production burden itself is unlikely to do in too many defendants.]  



c.  Discussion of Third Prong

i.  It may be difficult for plaintiffs with limited resources to propose an alternate plan that is workable.  To find alternative ways it’s often necessary to have a good attorney and a lot of research, something that a lot of plaintiffs cannot afford.. The burden on the plaintiff could make it difficult for the plaintiff prove his claim, resulting in the defeat of the purpose of the FHA of helping the plaintiff. More appropriate to put burden on defendant to show why alternatives won’t work. On the other hand, if the plaintiff does find alternative ways then it makes the plaintiff’s case stronger 

ii. If the burden is placed on the defendant then it seems like there is too much burden to come up with alternative ways when there’s a possibility that there’s no case at all.  It may discourage owners from providing housing.  Greater burden on P seems more reasonable as it keeps frivolous claims out.  People have potential to try claiming something’s discrimination just for the sake of argument. 

iii. Two groups complained that this prong was bad because it gave the last word to the plaintiff and that the defendant should get an opportunity to respond. The Newts argued that giving the plaintiff the “ultimate rebuttal” was good.  These arguments seem to misunderstand how this procedure works.  Giving the plaintiff the ultimate burden doesn’t alter the basic nature of an adversarial trial. The defendant can put in evidence going to whether the alternatives are workable and satisfactory and the court will consider that evidence.  Technically, placing the burden of persuasion on one party is just a way to decide who wins if there is no evidence at all or if the fact-finder thinks that the two cases are about equal.

2.  Arlington Hts II (Congdon)


a.  Relevant Factors



i. Strength of demonstration of disproportionate effect



ii.  Evidence of intent (helpful but not necessary)



iii. Defendant’s interest/justification

iv.  Remedy requested: (preferred if plaintiffs just want defendant to get out of the way and do not seek to compel defendant to provide housing)


b.   Intent:  Second prong of Arlington Heights isn’t put to use the way it was intended.  It was initially created to benefit the plaintiff, but in its current application, it seems to be more of a roadblock for plaintiffs. (Toads) AHII test was the least friendly to plaintiffs in that it takes the defendant’s intent into account. Any notion of an intent requirement eats away at the disparate impact claim. (Newts; Toads)


c.   Defendant’s Interest With the third prong, it seems like money is almost always a default interest.  It is almost begging the question to say that there must be a legitimate interest, because if there wasn’t, there most likely wouldn’t be an issue to begin with. 


d.  Remedy Requested: Weakness: a Δ can almost always win the fourth factor if appropriation of any money for repair is necessary.  Significance of remedy requested is different in gov’t and private cases, and it’s not clear it belongs in the latter.  (Newts) 


e.  Lack of Structure

i.  May offer judge more leeway.  May be a pro or a con depending.  Takes a lot of the burden off the litigants putting it more in hands of judge. 

ii.  No formula whatsoever. Randomly throws grab bag of considerations out there whereas the other two give specific steps. Too vague. They can do anything with this.  More structure’s better. 

iii.  Seems like it is too discretionary for the judge.  If the intent element is missing, we are unsure as to whether the judge would employ a balancing test with the other elements, or whether he would throw it out all together. Thus, doesn’t prevent frivolous lawsuits 

3.  Betsey Test


a.  Cause of Action



i.  Plaintiff must show disproportionate impact

ii.  Then defendant burden of proof to show business necessity sufficiently compelling to justify the impact

b. Some past students liked this test because it was the simplest. Others thought it was too simple to guide a court effectively.  For plaintiffs, this case is good in that it doesn’t require a showing of intent, which is always difficult to prove [and which some courts incorrectly require when applying Arlington Heights II]. 

c.  Huge burden on the landlord since there is such a narrow scope. Opens the door for widespread and wide reaching claims. 


d. One group argued, “The key problem with this claim of action is the fact that a defendant could have a legitimate interest or explanation for their action and yet it seems that the court in Betsey looked strictly at the numbers of the impact and didn’t reach the business necessity issue.  We feel it is important to look at the rebuttal that the defendant is giving.”  However, Betsey didn’t stop the defendant from presenting evidence on the business necessity.  It remanded to the trial court to allow that court to hear the business necessity claim.

Prior DQ (related to your DQ56): Based on your review of the disparate impact cases, do you believe that there should be a disparate impact cause of action in housing at all? 

1.  Rationales Supporting the Cause of Action


(a)  Address/Affect Defendants’ Behavior

i.  Address sophisticated defendants who can hide intentional discrimination with facially neutral policies because intent is hard to prove. 

ii. Expose/address unconscious discrimination  

iii. Encourage decision-makers to be responsible for the consequences of their actions regardless of intent.  Particularly governments. 


(b) Address Consequences of Disproportionate Effects

i.  Actions that harm people should be actionable even if not intended. (like torts)

ii. Neutral policies can contribute to segregation; community harmed by segregation regardless of intent; particularly important because of connection to education; need disparate impact to prevent further entrenchment of segregation; 

iii. Helps ensure equality of opportunity re access to housing

iv. Fair to spread burden of ending segregation across society 


(c) Statutory Interpretation

i. The cause of action exists under Title VII, which courts often use as a model for interpreting FHA

ii. The Senate rejected a rule requiring proof of intent in cases involving single-family homes.

iii. one of the purposes of the FHA was to promote integration; need Disparate Impact to accomplish 


(d) Reasonable Burden on Housing Providers

i.  interference with housing provider’s property/economic rights is likely to be fairly minimal, given that a policy needs to have a significant disproportionate impact to get to court 

ii. fair to place this burden on housing providers who have control over a vital resource like housing.  

iii.  In most cases, defendant in a DI case won’t be “punished” in the usual sense; s/he/ will just have to eliminate the offending policy.  

(2) Arguments opposed to the cause of action?

 
(a) Statute Should Reach Only Intentional Discrimination.

i.  DI punishes people for behavior that isn’t morally wrong.  

ii. Essentially punishing present housing providers for history of segregation, yet they’re given no other incentives to try to preserve integration

iii. Won’t deter discrimination because addresses unintentional conduct. 

iv. Arguably inconsistent with “because of” language in statute. 

v.  Arguably inconsistent with principles of Washington v. Davis 

vi.  ordinary meaning of “discriminate” involves intent.  


(b) Too Much Interference With Property/Business Rights of Landlord



i. Inconsistent with capitalist economy 



ii. Interferes w landlord right to run business as sees fit 



iii. Landlord in better position than court to judge business necessity.



iv. May raise costs/rents and limit availability of low-income housing.


(c) Administrative Costs Too High

i. Hard to administer. Requires expensive/time-consuming empirical research. The complexity of administering DI means that the costs of having DI are likely to outweigh the relatively small amount of housing at issue in any one case (at least in cases regarding private landlords).  

ii. Encourages unnecessary litigation if prima facie case is easy 

iii. Ineffective against small landlords; statistical samples will be too small 

iv. Structure is kind of like class action and plaintiff may not be representative. 

Prior DQ:  Based on your review of the disparate impact cases, do you believe that there should be a disparate impact cause of action for some protected characteristics and not others? 

(1) Should all Protected Characteristics be Treated Alike?

 
(a) Yes



(i) Statute doesn’t distinguish 



(ii) if elements of the cause of action are met, why shouldn’t there be relief.

(iii) It is not for the court to decide which protected classes deserve distinct causes of action such as the disparate impact cause of action.  



(iv) aside from attacking segregation, the other rationales for DI  apply to the 



other categories.



(v) even if rarely used, no harm of having the policy if it’s never brought to court.  

(vi) While national origin impact claims for things like being from Afghanistan (or being from the Middle East in general) was not prevalent pre-9/11, became more widespread after. Basically, you never know what types of groups may be discriminate against in the future, and we shouldn't automatically exclude causes of action just because they haven't been discriminated in the past. 


(b) No



(i) Some characteristics don’t need as much protection; not excluded in housing 



market; not segregated 

(ii) Adding causes of action is not cost-free.  The lawsuits themselves cost money and some unworthy suits will be brought.  If the benefits of allowing the cause of action are small, it may be better not to allow it to save on the administrative costs.  

(iii) The more categories that are protected by DI, the more likely that any policy a landlord adopts will have a DI on someone. The resulting increases in the cost of doing business are likely to be passed on by landlords to tenants any in the form of higher rents. This would harm low income folks, many of whom are the intended beneficiaries of the FHA.  

(2) Which Characteristics are Best Suited for DI?  


(a) Generally

(i) In individual cases, very small numbers militate against using DI because statistical comparisons are difficult. However, that doesn’t really answer the question of whether, given statistically significant numbers, a certain type of case should be allowed to go forward.

(ii) availability of claim might depend on local housing needs of the different groups.


(b) race/color/national origin
(i) history of racial/ethnic segregation, particularly regarding African-Americans, might justify treating race differently from the other categories.  

(ii) Race might stand alone because it was the primary focus of  the legislative history of the FHA.


(c) other specific categories

(i) Little systematic discrimination in the housing market on the basis of either sex (except in the area of mortgage lending) or sexual orientation.  

(ii) Discrimination on the basis of religion, when not tightly interwoven with ethnicity (e.g., Muslim/Arab or Catholic/Irish), has to my knowledge most often targeted Jews and Mormons, two groups that do not face systematic discrimination today.  

(iii) families with children and people with certain disabilities still face widespread discrimination in housing and may need greater protection.

(iv) For “handicapped,” the economic considerations make a strong case for balancing the characteristics versus the economic requirements. 

Prior DQ: In footnote 5 in Betsey, the court  suggests that the analysis should be different for government defendants than for private defendants.  Do you agree?  If so, what kinds of differences make sense? 

1.  Reasons DI Should Not Be Available Against Private Defendants


a.  Arguments that DI Against Gov’t is More Important 

· Government should be accountable for effects of its actions.

· Government should uphold its own laws

· Government has more responsibility for the public good, so they should be considering all community interests in determining policy, and should not deny housing to traditionally excluded groups in any way. 

· Government involvement puts a “stamp of approval” on activities so needs not to set bad example. 

· Government has greater power and resources and can spread costs to taxpayers. 

· Government actions likely to affect more people 

· Government has no need to earn a profit.

· The victims of government discrimination are likely to be poorer and less able to bring individual lawsuits. (Certainly true of cases involving low-income housing).

· It’s harder to prove government intent but impact data against gov’t easier to find

· Government more likely to be swayed by discriminatory public sentiment, where landlords sometimes will have profit motive not to discriminate 

· Government doesn’t have privacy and autonomy issues at stake.

b. Arguments that Burden on Private Defendants is too Great

· Costs of suits against private defendants fall solely on defendant (not spread over taxpayer base) and can interfere with profit/livelihood 

· Complexity of administering DI means that the costs of having DI are likely to outweigh the relatively small amount of housing at issue in any one case (at least in cases regarding private landlords).  

· Determining sufficient disproportionate income difficult with private defendants unless they control very large amounts of housing 

· Private housing providers entitled to do what they want with their own property to earn profits so long as not intentionally discriminating 

2.  Reasons DI Should Be Available Against Private Defendants


a.  Arguments that DI Against Government is Not More Important

· Private sector might be able to have greater effects because no public scrutiny.  

· Private landlords at least as likely to use neutral policy with intended discriminatory effects to cover intentional discrimination. 

· Private landlords more likely to discriminate to protect financial interests, and less likely to be concerned when business decisions have disproportionate effects, so they need to be regulated.  

· Intent hard to prove in either situation. 

· Importance of FHA goals suggests we should have as many ways as possible of achieving them 

· As in Starrett City, a private defendant can control many units and affect many people.

· Private defendants in the aggregate likely to control the majority of the housing in a community; Need to insure it is available to people of all groups & not enhance segregation.

· Private defendants not subject to scrutiny from public or media so effects of their actions more likely to go unnoticed and less likely to be subject to public pressures to change. 


b. Arguments that Burden on Private Defendants is Not Too Great

· the interference with landlord’s property/economic rights is likely to be fairly minimal, given that a policy needs to have a significant disproportionate impact to get to court and that it is fair to place this burden on landlords who have control over a vital resource like housing.  

· in most cases, the landlord won’t be “punished” in the usual sense; s/he will just have to eliminate the offending policy.  

3.  Arguments About Using Different Standards

· Same arguments that DI against gov’t is more important also suggest stricter standards.

· Standards should be defined on a case by case analysis based on the size of the private defendant.  Large sophisticated private housing providers should be treated like gov’t.  Smaller private entities should be treated differently than larger private entities, or even public entities, because they do not typically have the same resources available as a larger company or municipality. 

· Concern about using Arlington II 4th Prong (remedy requested) for private defendants unfounded; can factor into business necessity (good point)

· Penalties might be higher for public housing, since they should be aware of the rules  If it’s a private owner then maybe they don’t know the rules, so perhaps the penalty shouldn’t be as great.   

Write-Up of Discussion Question 72 (188) on Legislative History

DQ72.  Below is a list of cases we’ve studied that rely at least in part on legislative history.  For each case on the list, answer the following questions:  If you wanted to use the case as an example of why the use of legislative history is good, what arguments could you make? If you wanted to use the case as an example of why the use of legislative history is bad, what arguments could you make?  Which of these sets of arguments seems strongest to you?

1. Overview:  A prior class addressed this discussion question in groups along with the Disparate Impact questions laid out above, but with much less success.  Students critiqued the results of the cases or whether they thought the result was consistent with the statute, but mostly did not really assess whether the court’s use of legislative history was appropriate given the concerns raised in the reading.  Here are discussions of four cases (three of which we covered) to give you a sense of the kind of thing I was looking for:

2.  Two Relatively Stronger Uses of Legislative History

a) St. Francis: The Supreme Court was trying to determine what kinds of discrimination Congress intended to prohibit when it said “all citizens … shall have the same right as is enjoyed by White citizens....”  An extensive look at the floor debate showed numerous references to “races” that we would think of as nationalities or ethnicities today.  The Court relies on this language for its broad reading of §§1981-82.


This arguably is a relatively helpful use of legislative history for several reasons.  First, the statutory language is written in a way that makes any claim to plain meaning suspect. The Congress clearly did not understand that it was passing an all purpose anti-discrimination statute that could, e.g., be used by women.  Given that there must be some limitation, the text doesn’t really answer the question of who gets to compare themselves to “White citizens.”  Second, it is apparent that the Court in the 1980s  had a hugely different understanding of race issues than the Congress of 1866 given  reconstruction, Jim Crow, the Civil Rights movement, etc.  So the Justices could not simply look at the language and really say with any confidence what the “ordinary meaning” would be.  Third, because Congress was not really focused on this issue itself, the likelihood that the statements were deliberate attempts to manipulate the process are pretty small.  Indeed, what is so convincing about the evidence, is how little thought seems to be going into some of the statements.  Using the legislative history to figure out how they were thinking generally seems more useful than the more typical attempt to identify what they were thinking about a specific legal question. 

b) Shapiro: This wasn’t one of the cases listed in DQ72 because we hadn’t gotten to it yet, but it contains a quite convincing use of legislative history. (Baxter is largely convincing for similar reasons.)  The Second Circuit was trying to decide whether to interpret “reasonable accommodation” as it had been in Title VII religion cases or as it had been in disabilities cases under §504 of the Rehabilitation Act.  This is an instance where plain meaning is not particularly helpful (i) because the crucial word is reasonable; and (ii) because Congress had recently used the same term in two related statutes and courts had interpreted them differently.  This kind of question—which of two existing legal tests to employ—seems like one for which we might want to rely, in Professor Blatt’s terms, on the policy community with its awareness of legal precedent and specialized knowledge of the subject matter. 


The court looks to a committee report, which is a relatively reliable source and often relied on by those in Congress to understand the bills they are voting on.  The report specifically addresses the precise issue before the court and gives a clear answer.  There is no evidence of any legislative history to the contrary nor is there any evidence of any kind of political negotiation around the relevant provision of the FHAA.  Overall, this is about as good as legislative history gets in terms of reliably determining Congressional intent on a narrow issue.

3.  Two Relatively Weaker Uses of Legislative History



a) Hogar Agua y Vida en el Desierto v. Suarez-Medina, 36 F.3d 177 (1st Cir. 1994) addresses an issue we didn’t cover, but I think a brief description of the issue will allow you to see the concerns about legislative history, which the court uses in its discussion of whether the defendant’s residence counts as one of the three single-family houses allowed to be exempt from the FHA under §3603(b)(1).  For the court, the key evidence consists of statements by the sponsor during the discussion of the provision.  He gives some examples of how it would work that assume the residence is one of the three houses.  Normally, this kind of statement by the sponsor would be pretty authoritative.  However, at another point, he talks about the provision as being parallel to §3603(b)(2) (the “Mrs. Murphy” exemption) where the boarding house owner in exempted for three units in addition to her residence.  The court gets around this by saying that the more specific examples should be treated as more authoritative than the more general comment about the parallel to Mrs. Murphy.


A critic of legislative history might say that this is a good example of several of its problems. First, the contradiction suggests that the sponsor might not have thought through this issue at all or might have been manipulating his arguments (or simply lying about what he believed) to minimize opposition. Second, we have no way of knowing whether other members of Congress paid attention to either or both of the statements in question.  Third, we have no way of knowing whether the people who paid attention and also voted for the statute agreed with the statements or not. They might have thought the sponsor was wrong on one or both occasions, but not have cared enough to change their vote or speak up about it. That the court found a canon to help choose one position over the other doesn’t mean that another court might have found a different canon to resolve the question the other way.

b) Starrett City:  In trying to decide whether, in essence, to create a non-statutory exemption for integration maintenance, both the majority and dissent look to language from floor debates.  This is the sort of case that opponents don’t like because, in a case where the relevant language is clear, the judges are scrounging around for evidence that they might use to ignore the text.  In addition, the statements that the judges point to are either very general or out of context, so they don’t seem particularly helpful.  


Justice Scalia might say to the Starrett dissenter, “Regardless of what they said on the floor, Congress passed a law that bans discrimination, not a law that mandates integration. Interpret the law as it was enacted and force Congress to pass a different law if they mean something different.  
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