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Information on Discriminatory Intent & Votes by Government Boards or Councils (Supplement to DQs 21-22 (83) & Review Problem 3A) (R30-33)
Write-Up of Group Discussions from 2015 & Prior Classes of Discussion Questions 36 (105) and 42 (124) Related to Differences between Employment & Housing  (R34-39)
Lawyering Exercise (113-14): (Write-Up of 2015 Group Discussions & Evidence Assignment from Prior Classes) (R39-46)
Review Problem 3A (124-26): Sample Issue-Spotting Question 3S; My Comments & Best Student Answers Available on Course Page
Information on Discriminatory Intent & Votes by Government Boards or Councils (Supplement to DQs 21-22 (83) & Review Problem 3A)

Prior DQ: Suppose a city council votes 8-5 to pass a measure.  To prevail on an intentional discrimination claim, how many council members must a plaintiff show had a discriminatory purpose? 

· Possibilities Raised by Class Discussion: You might think through which of the following feels most right go you and whether the answer should vary with context.  
1 council member would be enough = motivating factor; tainted whole group; others could have followed (fruit of the poisonous tree)

2 = enough so switch by tainted voters changes result

3 = enough so elimination of tainted votes changes result

5= majority of those voting yes

6= enough to defeat those on other side

7 = majority of those voting

· Relevant Authority: Here is an excerpt from Fall River, which includes descriptions of some other cases that address this issue. Most federal jurisdictions have nothing on point, so these mostly constitute persuasive authority leaving room to argue about whether they are rightly decided and why. 

SCOTT-HARRIS  v. CITY OF FALL RIVER

134 F.3d 427 (1st Cir. 1997) rev’d on other gds sub nom. 
Bogan v. Scott-Harris, 523 U.S. 44 (1998)

SELYA, Circuit Judge. [Plaintiff filed an action under 42 USC §1983 claiming the city council passed legislation eliminating her job due to racial animus arising from her treatment of a white subordinate (Bitcliffe). The opinion included the following discussion of proof of bad intent by the city:]  … The baseline principle is well-settled: legislators' bad motives may be proven by either direct or circumstantial evidenceBut this principle speaks to the qualitative nature of the evidence that is gathered; it does not address the quantitative question. That question is best framed as follows: How many municipal legislators (or, put another way, what percentage of the legislative body) must be spurred by a constitutionally impermissible motive before the municipality itself may be held liable under section 1983 for the adoption of a facially neutral policy or ordinance? This is a difficult question, and the case law proves a fickle companion.  

   
Some courts appear to have held that the plaintiff must adduce evidence sufficient to show that a majority of the members of the legislative body acted from a constitutionally proscribed motive before this kind of municipal liability can attach. Often this position is implied rather than specifically articulated.. But some courts have been more forthcoming. In Church v. City of Huntsville, 30 F.3d 1332 (11th Cir. 1994), a group of homeless persons alleged that the city had adopted a policy of excluding them from the community. The plaintiffs based their §1983 action on the acts and statements of one individual on a five-member city council. The court observed that a single council member did not have any authority either to establish municipal policy or to bind the municipality. It therefore examined the evidence against the other four councilors, finding that two had opposed the alleged policy and that two had expressed no views on the subject. The court refused to draw an inference of discriminatory intent from the silence of council members, and rejected the plaintiffs' claim.  

   
Other courts, acting principally in the areas of race and gender discrimination, have not required evidence of the motives of a majority of the legislative body before imposing liability on the municipality under section 1983. Representative of this line of cases is United States v. City of Birmingham, 538 F. Supp. 819 (E.D. Mich. 1982), aff'd, 727 F.2d 560 (6th Cir. 1984). There, the district court held a city liable for violations of the Fair Housing Act … based on the actions of a seven-member municipal commission which had blocked the construction of racially-integrated housing by a four-to-three vote. While opponents of the project had attributed their position to a series of articulated nondiscriminatory rationales, the court looked behind their avowals and ruled, based on a combination of direct and circumstantial evidence, that racial considerations actually propelled the commission's action. The court concluded that the city could be held liable for the commissioners' animus even though there was no proof of the motives of all four commissioners who voted to kill the project; it was enough, the court suggested, if “racial considerations were a motivating factor among a significant percentage of those who were responsible for the city's [rejection of the project].”. Explicating this construct, the court indicated that a “significant percentage” would not have to encompass the entire four-person majority. Noting evidence that racial concerns motivated “at least two of the four members of the majority faction,” the court declared that “that fact alone may be sufficient to attribute a racially discriminatory intent to the City.” 8 

   
Two Massachusetts cases also premise municipal liability on evidence concerning less than a majority of the relevant legislative body. In Southern Worcester County Regional Voc. Sch. Dist. v. Labor Relations Comm'n, 436 N.E.2d 380 (Mass1982), the Supreme Judicial Court (SJC) upheld a lower court's finding that the plaintiffs had been discharged based on their union activity. The SJC declared that “it is not fatal to the [plaintiffs'] claims that only three of the seven members of the school committee made anti-union statements.” The court concluded that the three members' statements, coupled with evidence of bias on the part of the school superintendent (who had no vote), sufficed to support the finding of liability. Similarly, in Northeast Metro. Regional Voc. Sch. Dist. Sch. Comm. v. MCAD, 575 N.E.2d 77 (Mass. App. 1991), a gender discrimination case involving a refusal to hire, the court noted that direct evidence of bias had been exhibited by only two of the twelve members of the school committee. The court upheld a finding of liability based on this evidence and on statements by three other committee members that the plaintiff had been a victim of discrimination and/or had been the best qualified candidate for the job. 

   
The precedent in this area is uncertain, and persuasive arguments can be made on both sides. On the one hand, because a municipal ordinance can become law only by a majority vote of the city council, there is a certain incongruity in allowing fewer than a majority of the council members to subject the city to liability under section 1983. On the other hand, because discriminatory animus is insidious and a clever pretext can be hard to unmask, the law sometimes constructs procedural devices to ease a victim's burden of proof. See, e.g., McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 802-05 (1973) (establishing presumptions for use in Title VII cases). Where, as here, a plaintiff alleges that a city's councilors connived to victimize her by the pretextual passage of a facially neutral ordinance, it may be overly mechanistic to hold her to strict proof of the subjective intentions of a numerical majority of council members.  

   
Cognizant of these competing concerns, we eschew for the time being a bright-line rule. Rather, we assume for argument's sake (but do not decide) that in a sufficiently compelling case the requirement that the plaintiff prove bad motive on the part of a majority of the members of the legislative body might be relaxed and a proxy accepted instead. Nevertheless, any such relaxation would be contingent on the plaintiff mustering evidence of both (a) bad motive on the part of at least a significant bloc of legislators, and (b) circumstances suggesting the probable complicity of others. By way of illustration, evidence of procedural anomalies, acquiesced in by a majority of the legislative body, may support such an inference. By like token, evidence indicating that the legislators bowed to an impermissible community animus, most commonly manifested by an unusual level of constituent pressure, may warrant such an inference. The key is likelihood: Has the plaintiff proffered evidence, direct or circumstantial, which, when reasonable inferences are drawn in her favor, makes it appear more probable (i.e., more likely than not) that discrimination was the real reason underlying the enactment of the ordinance or the adoption of the policy?  

   
The facts of this case do not require that we refine the point to any further extent. Scott-Harris has not only failed to prove that a majority of the councilors possessed a bad motive, but she also has failed to furnish enough circumstantial evidence to ground a finding that, more likely than not, a discriminatory animus propelled the City Council's action.  

   
The evidence, viewed most hospitably to the plaintiff, reveals that six of the nine councilors voted in favor of the challenged ordinance and two opposed it. The plaintiff presented sufficient evidence from which a jury could deduce that one of these six, Roderick, along with Mayor Bogan (who did not have a vote), acted out of a bad motive. The plaintiff also produced some glancing evidence apropos of Councilor Mitchell: he and Roderick were friends; Roderick spoke to him about the Biltcliffe/Scott-Harris imbroglio; and Biltcliffe called him, presumably to protest her treatment. The jury could have found from other evidence in the case that Mitchell probably voted in favor of the ordinance (although the record does not eliminate the possibility that he abstained). Even though Mitchell did not testify and the substance of his conversations with Roderick and Biltcliffe are unknown, we assume arguendo that a jury reasonably could infer that Mitchell, too, acted for a proscribed reason.


The remaining gaps in the plaintiff's proof are considerably more difficult to overlook. None of the other seven city council members uttered any untoward statements or engaged in any suspicious actions. The “we must slash the budget” pretext had a ring of plausibility, and from aught that appears, none of these seven individuals had any way of knowing that the position-elimination ordinance would not save the City sorely needed funds. Nor is there strong circumstantial evidence of complicity; indeed, the record tells us almost nothing about the inclinations of the silent seven.11 Moreover, the plaintiff made virtually no effort to adduce such evidence. She neither deposed any of the seven nor called them as witnesses at trial. She did not attempt to show that any of the other four councilors who voted for the ordinance had any basis for doubting the truth of the party line (“we must slash the budget”) or that they possessed ties to Roderick or Bogan, or that they were beholden to Biltcliffe, or that they were hostile to Scott-Harris. The stark fact is that the motivations of the council members -- other than Roderick and Mitchell -- did not receive individualized scrutiny. By any responsible standard, this sparse evidence falls short of providing a proper predicate for a finding of municipal liability.

    
We do not think it is a coincidence that in every analogous case in which municipal liability has been imposed on evidence implicating less than a majority of a legislative body, substantial circumstantial evidence existed from which the requisite discriminatory animus could be inferred. In City of Birmingham, the evidence showed that the race-based opposition of constituents to integrated housing was widespread, pronounced, and vociferously articulated. After several members who supported the racially integrated development were ousted from office, the commission responded to this unremitting pressure and took the unprecedented step of submitting the proposal to a community referendum. In Yonkers Bd. of Educ., the requisite inference was supported by evidence of massive constituent agitation as well as by “departures from the normal procedural sequence” in respect to the challenged proposal. 

   
In this case no such evidence exists. Nothing suggests the City Council deviated from its standard protocol when it received and enacted the ordinance that abolished the plaintiff's job. Nothing suggests that the vote took place in an atmosphere permeated by widespread constituent pressure. Putting speculation and surmise to one side, it simply cannot be inferred that more than two of the council members who voted to abolish the plaintiff's position did so to punish her for protected speech. We cannot rest municipal liability on so frail a foundation. Because no reasonable jury could find against the City on the proof presented, Fall River's motion for judgment as a matter of law should have been granted.
Write-Up of Group Discussions from 2015 & Prior Classes of DQs Related to Differences between Employment & Housing
In 2015, we did these discussions on a day when only seven of you were present.  You can compare the work of your class to the aggregate lists below. 
2015 Group 1: Alvarez, Calvo, Jarzabek, Radier

Differences between employment and housing (although both seem to be part of a larger system of discrimination): 

 1.      One has a better idea of when it is happening to them in employment compared to a housing situation.  This is because there are more interactions that happen in the workplace, whereas a housing scenario is usually a secluded event.  In the workplace one has the time to assess the situation and determine if what is happening is discrimination. 

2.      Employment discrimination comes with more risk for the plaintiff.  If you are an employee already in the company, you might be afraid to lose your job or of retaliation, and therefore not use the statute. While in housing there are no repercussions for someone who brings a claim. 

3.      Publically there is more to lose as a company if you discriminate for employees because you might lose sales in terms of products.   

4.      In an employment setting ,the testimonial evidence seems harder to obtain because you may need another employees help where as in housing it might be easier to get people to testify.  Getting another employee can be difficult because other people within the company may be afraid to speak up.   

5.      In Employment people can get mentors to help them in their field and find as similar way to move within their industry and career field, but in housing people are usually limited by income and geography and there is no one to help them.

 DQ36: Significance for Futile Gesture: The futile gesture doctrine should apply because in housing law sometimes the only way to find out information is through other people that are familiar with the area or the actual property.  The reputation of a building or the management of a building is what many people go by when looking for a place to live.  If you are determined to bring a frivolous lawsuit, is requiring you to fill out paperwork really going to stop you? But the court does not really address the novelty of the claim.
2015 Group 2: Rostock Valle Wheeler

Differences between employment and housing 

1. Housing discrimination is less obvious.
2. Harder to leave a job than it is to leave housing. [MAF: Depends on circs]
3. Huge burden to have harassment at home because you can’t hide.

4. Housing discrimination based more on general assumptions, while employment discrimination involves specific knowledge by the parties of each other or info that comes through the grapevine

5. Some things that seem like discrimination in employment may actually be true of [due to?] employee preference (See Sears)

6. Corporations tend to be more rational than individual landlords [MAF: Although individual corporate managers may not be.]
7. Hard to use testers in the employment setting except for entry-level positions

8. Don’t really “pound the pavement” with housing

DQ42: Significance for Burden Shift:
1. McDonnell Douglas may be overly easy to apply in housing setting

a. Originally designed for failure to promote cases, in which evidence is very difficult to obtain.

b. In housing fact patterns, it is much easier to prove that the reason is pretextual due to the availability of testers, so burden shift shouldn’t be applied in housing.

2. Keeping MD framework out of housing would discourage frivolous claims, which drive up rents/ increase the cost of doing business.

 Prior classes discussed similarities as well as differences, so I have included some of these in the summaries below.  There is a lot more in this section because it includes the aggregate of points made by several groups each in multiple classes.  Names of rivers are the identifiers for particular discussion groups.  It didn’t seem a good use of time to go through and delete.
A. Housing, Employment & the Burden-Shift

1.  Similarities Suggesting Similar Legal Treatment
· Because of the quick and uninformative nature of the process, a rejected applicant ordinarily is unlikely to become aware of discrimination.  Moreover, the landlord and the employer both have much better access to relevant information such as the history of integration at the facility.  Thus, putting some burden on the defendants may make sense.

· One prior group of students answered, “The shift is not exclusively about employment issues, but about discrimination issues. Because the processes involved are strongly analogous, and the opportunity for discrimination arises in similar fashion, it seems that the prima facie elements could have originated in either context, and are thereby applicable in both contexts.” 

· Could view rental as equivalent to “hiring” someone to care for a space in a building and make regular rental payments, so it makes sense to treat liker employment. 

2.  Differences Suggesting the Burden-Shift is More Appropriate for Employment

· Differences in the Selection Process: 

· There often are a much wider range of legitimate explanations for an employment decisions. Employers are likely to care about a more complex set of qualifications than housing providers. The differences between applicants may be more subtle and thus it is easier for an employer to say “you just aren’t right for the job.  (Columbia) The wider range of possible explanations may make the burden shift more necessary to force the employer to articulate which reason it is relying on. (Columbia; Rhine) The wider range of explanations also makes the use of testers (a possible alternative to the burden shift) much more difficult.

· In housing there usually is no prior history or relationship between the plaintiff and the housing provider.  By contrast, in employment, the plaintiff’s work history, the existing relationship with the employer (including the politics that naturally arise in a work atmosphere) may provide a number of reasonable alternative explanations to account for denying someone occupational advancement. (Nile)

· Hiring employees is often a competitive process.  By contrast, “[l]andlords typically do not interview lots of qualified renters and then choose a favorite; they give the available housing to the first qualified applicant.  For this reason, it is often easier to [identify] discrimination in … housing domain than [in] employment.  (Columbia).  I think this is frequently true, although some landlords are able to review multiple applicants before choosing one. 

· In employment cases, the defendant is giving money to people like the plaintiff; in housing, the defendant is taking money for providing a service.  Because the employer is paying, it arguably is entitled to more discretion in making decisions, and the burden shift recognizes that there can be many legitimate reasons for rejecting an applicant. (Nile)

· Because of fear for their jobs, other employees with relevant information may be unwilling to testify or provide evidence, thus making the burden shift more necessary.   

3.  Differences Suggesting the Burden-Shift is More Appropriate for Housing

· Employment discrimination often arises in the context of termination or an application for a promotion or transfer.  Because those cases arise in the context of an ongoing relationship and a regular set of co-workers, discrimination may be easier to detect because of the plaintiff and co-workers are familiar with company practices and with the way other employees are treated.  (Amazon; Ganges) By contrast, “[in housing, a person may never know they were discriminated against.” (Ganges)  Thus, it may be more appropriate to shift the burden to the defendant in housing.  

· Discrimination in employment may be easier to prove because the decisions often are being made by an organization that keeps records (as opposed to the individual owners making housing decisions) so the evidence may be more widespread. (Danube; Ganges; Nile; Rhine). By contrast, in housing cases, there may be more need to rely on testimony of the parties.  (Brahmaputra).  The greater availability of direct evidence in employment suggests the burden shift is more necessary for housing.  (Ganges) The Brahmaputras suggested this difference makes the burden shift more applicable for employment, but I think the difficulty of proof in a housing case makes it more important to force the defendant to articulate legitimate reasons.  Also, note that large housing providers likely will keep some records.  E.g., Marable.
· In employment, the urge to discriminate may be tempered by the desire to get a competent employee for the business.  (Brahmaputra) By contrast, people may have stronger urges to discriminate in housing because of the importance they place on the type of neighbors they want living in their community.  They are more likely to rely on personal considerations rather than objective qualifications. (Brahmaputra) Because of this tendency to discriminate in housing, and because everyone needs housing, the burden shift is especially important to help eliminate housing discrimination.  
 

· Some past groups suggested that the wider number of plausible explanations available to the employer made the burden shift less appropriate in the employment context.  The theory seems to be that more plausible explanations may mean that discrimination is less frequent.  I’m not sure I agree that discrimination is less frequent in the employment context or that a lower frequency would make the burden shift less appropriate. The best version of this argument I saw was along the following lines: The burden shift incorporates the presumption that the denial of a minimally qualified applicant is the product of discrimination.  This presumption makes much more sense in housing because the qualifications are simpler. 

· There is a common understanding that a diverse work environment is good, but that belief has yet to have crossed over into the housing realm. There are few proponents of a diverse “gated community.” Thus, discrimination may be more common and the burden-shift more needed in housing.  

B.  Other Comparisons Between Housing and Employment

1. Similarities:  

· The process of getting a job or a rental unit goes by the same name (“application”), often includes similar steps like application forms, review of qualifications, and interviews, at the end of which, the landlord/employer has power to make a decision about the applicant without having to explain.  

· People are often denied for similar reasons (unqualified; value judgments; personal dislike; discrimination).  

· In both cases, the smaller the enterprise, the more that subjective decision-making seems justified. 

2.  Differences:  

· Discrimination usually happens before you get the housing but in employment the discrimination often would happen after you get the job in the context of promotions or terminations. (Amazon).  This may mean that bringing a lawsuit is more uncomfortable because it may harm ongoing relationships with bosses and fellow employees.  (Amazon)

· Because there are so many factors involved with employment hiring, a rejected candidate for employment is more likely to accept the denial as not being on the basis of unlawful discrimination. As noted above, this is not true for rejected applicants for job transfers and promotions within a company. 

· In employment, objective concerns are about skills and qualifications, whereas in housing, the primary objective concern is money. (Columbia; Nile) (cf. Rhine: Jobs are more subjective, housing is more concrete, background check, credit, etc.). There are many skills the company can look for, whereas in housing there’s more of a quantifiable measure. For example, for housing there may be a requirement that the tenant earn 3 times the monthly rent. As a result, rejection in employment is more likely to be a blow to self-esteem. (Nile)

· Certain employment environments are the result of industry trends that tend to look like discriminatory practices are taking place.  For example, there tends to be more men in engineering positions than females.  However, the hiring of a male over a female may be the result of the composition of the pool of applicants, than the result of discrimination.  This is true in some housing settings as well, as where either price or location of a housing opportunity yields a pool in which, e.g., some racial/ethnic groups are disproportionately represented.

· When you apply for a job, all you send is a resume, whereas in housing you can see what they look like. Therefore a first impression is made before an employer can even see that the applicant is a member of an ethnic or racial minority, has a disability, etc. Certainly the nature of the application process can make some forms of discrimination more likely.  However, there are many jobs for which an interview is required and, at some large apartment complexes, applying for rental housing may not involve face-to-face contact with the decision-maker. 

· In a work setting there is more professional limited contact, rather than much more intimate relationship with people living around you, which can include the landlord. (Amazon: Ganges; Nile) This is often true, but can vary with particular jobs and particular housing arrangements.
· The landlord has a key to your apartment making safety issues significantly more important a factor than a suit against an employer. Again, I think this only matters if you are still in a business relationship with the landlord (which is unlikely if you’ve been denied housing altogether), unless you are claiming harassment of some sort.

· It is harder to get rid of a current tenant than a current employee.  For the most part, this is correct, although most housing discrimination cases involve denial of housing, not evictions.

· There tend to be stricter standards of conduct in the workplace than in the housing context.  (Ganges).  E.g., drug tests generally are not required for housing yet they are for some jobs.  Relatedly, you probably are “more likely to exhibit negative behavior at home.” (Rhine)

Lawyering Exercise: Write-Up of 2015 Group Discussions & Evidence Assignment from Prior Classes
I normally assign students to do this exercise in groups and give them a couple of weeks.  The 2015 groups, after some prep time at home, spent about 25 minutes compiling their lists.  The model list below is my aggregate compilation, so it obviously contains a lot more examples, but Group 1 in particular did very nice work for the time allotted.
2015 Group 2: Rostock Valle Wheeler
1. Relevant background information about the landlord.

· Sorenson-participation in civic organization promoting racial unity

2. Historical treatment of prospective tenants by housing provider.

· Sorenson- No black tenants, but none had ever applied. Never had an issue with black visitors.

3. Extent of conformity with typical housing application process for that provider.

· Marable
4. Extent of conformity with normal substantive criteria.

5. Existence and scope of discriminatory impact.

· Marable/ Pinchback- neither complex had a black person.

2015 Group 1: Alvarez, Calvo, Jarzabek, Radier 
 A. Existence of legitimate reason:  Absent compelling evidence the defendant is able to explain in his defense the behavior in question.

1. Defendant later testified that his true motive was fury and the hopes to enrage the plaintiff and not racism at discovering the presence of an objectionable former tenant and a large number of people preparing for a party. (Sorenson)

2.  Defendant said he was uncomfortable after being questioned about being racist and that was the reason for his behavioral change. (Frazier)

 B. Sequence of Events: When it seems as though the defendants’ actions/attitude change once they find out the racial composition or lifestyle of the tenant may indicate that the defendant is acting under the intent to discriminate.   

1. Sorenson: After defendant saw two black people the landlord then told plaintiff that they were being evicted. (Sorenson)

 C. Consistency of stated evidence/facts:  The failure of the defendant to adhere to one story may indicate that they are acting under the intent of discrimination.  Where the defendant’s story continues to change as the undisputed facts are laid out.

1. Credit card company cleared plaintiff and defendant said plaintiff had no checkable credit. (Marable)

2. The Defendant had previously rented to people with worse/no credit history. (Marable)

3.  Ten percent of the people in the building were single although the defendant claimed they didn't take singles in the apartment complex. (Marable)

4. Plaintiff did not need apartment until spring and the defendant told them to follow up closer to that time, however defendant had given other applications paperwork earlier although applicant did not plan to move in until the spring. (Pinchback)
D. Inconsistent treatment of people: When the defendant’s actions to plaintiff in the rental process than they are to another prospective tenant of a different race then the motivation may be considered discriminatory.  

1. Defendant told interracial couple that the apartment was not available anymore, however when a “tester” white couple came afterwards the defendant offered them the apartment.  (Cato)

2. When plaintiff’s white sister in law went to apply for the apartment the issue of having children in the apartment and the non-availability of the apartment was never mentioned. Additionally sister in law received adequate information and brochures about the property that were never given to the plaintiff. (Asbury)

 E Composition/History: Where the facility can show that the racial class in question is represented the body should at least be allowed to use this in its claim on non-discriminatory intent. However if it is the opposite and the body can not show that despite a long history there have been none of the minority tenants on the property this provides support that they were operating with improper motive. 

1. The defendant has a long history (30 years) in managing property and minorities had never lived on the property (Pinchback). 

2. The number of minority tenants that the plaintiff alleged to be part of had increased in percentage of tenants over the last year.  (Asbury)

 F. Consistency of stated criteria: The failure  of a defendant to adhere to the usual procedure may indicate that they are trying to cover up actions of discrimination. Where the defendant deviates from “by the book” procedure, motives should be called into question. 

1. Defendant stated there was certain credit standards but from the current tenants in the building it was proven that there was inconstancies in the standard and each tenant varied (Marable)

 G. Conduct with regard to discriminatory class: The defendants outside relations with the discriminatory class should be subject to review in deciding if the defendant’s actions were done under a discriminatory purpose. 

1. Character evidence showed that defendant had previously rented to other tenants of the same race as the plaintiff as well as other minorities and had no had racial issues with them.  (Frazier) 

 
COMMENTS & CUMULATIVE LIST FROM PRIOR YEARS

(A) COMMENTS ON THE CONTENTS OF THE LISTS


One of the important jobs of a lawyer in the early stages of a case is to determine how the courts in the jurisdiction address legal issues that may arise in the case.  If the applicable legal standards are vague (e.g., “ordinary reader” or “significant disparate effect”), the lawyer’s next task is to try to identify patterns in the way the tests have been applied in the cases.   In particular, you want to see if certain kinds of evidence are especially useful to proving whether the legal standard was met. 

In looking for patterns, you should consider all the evidence that the parties argued might be relevant to the legal issue in question.  In addition, look for any statements the court made about the evidence.  A court’s statement that a piece of evidence was not helpful or relevant provides information important to the way you should structure your case.  In addition, a court’s statements about evidence that is not present in a case also are useful.   For example, the court’s statement in Sorenson that there was no evidence that any black person had applied to live at the complex suggests that such testimony would have helped the plaintiffs.  Ideally, examining how the court treats individual pieces of evidence will reveal the patterns you seek:  categories of evidence that appear to affect the outcome of cases in a consistent manner.

Once identified, the patterns assist you in at least two ways.  First, they help you decide what kinds of evidence to look for during the investigation and discovery process.  You might well provide a list of these categories to guide a junior colleague who is interviewing witnesses or reviewing documents for you.   Second, the patterns can provide useful citations to courts later on in the case:  

Cases have repeatedly found that evidence of statements or questions expressing concern about the race of applicants is evidence of intent to discriminate.  See, e.g., Cato, Pinchback.  Here, defendant asked plaintiff three separate questions related to her ethnicity and national origin ....

The uses of these patterns suggest a number of things about the crafting of your lists:

(1) Categories of Evidence


(a) In describing categories, try to generalize from the specific facts of any given case.  Your particular case is less likely to  repeat  Marable’s “not checking credit histories of all applicants,” than to contain an example of  the more general “Consistency of  Treatment of Applicants in Application Process.”  Moreover, a more general statement with more citations after it looks more like an established proposition of law.  


I also think it helpful to phrase your categories so they encompass evidence that helps the plaintiff and evidence that is relevant because it helps the defendant.  That is, evidence that the defendant was consistent in the way he treated applicants (as in Frazier) is as relevant as evidence that the defendant was inconsistent (as in Asbury, Cato, Marable).  Thus, rather than “Inconsistent Treatment …” I have said “Consistency of Treatment ….”


(b) Try to describe your categories in ways that focus on what makes the evidence relevant to the discrimination claim. Some students included general categories like “application procedures” or “rental policies.”  But the mere existence of rental policies is not very significant.  What matters is how the policy or procedure is applied.  A category like “Consistency in applying rental  policies” is more useful.  Evidence that the policies are applied consistently helps the defendant. Evidence that they are not suggests discrimination. Using the more focused descriptions in your memos and briefs will send clearer messages both to your colleagues looking for evidence and to courts assessing your case. 


(c) The types of categories that are useful here relate more to the points you are trying to prove than to the sources of the evidence or the forms in which it appears.  Several students had categories like “witness testimony” or “statistical evidence.”   If you substitute these into the “quote” from a brief laid out above, you can see that they are not particularly helpful:  

Cases have repeatedly found that witness testimony is evidence of intent to discriminate.  Marable.

I hope that you can easily recognize that this sentence will not be very helpful either to your colleagues or to the court.  


(d)  Legal conclusions and tests do not belong on the list.  Your focus should be on evidence.   A category like “landlord treated plaintiff differently because of race” really just restates what you are trying to prove.  It doesn’t tell you what kind of evidence ends to show that the decision was made “because of race.”  

(2) Examples & Citations


(a) Have citations and examples available for each category.  These will enable a colleague using the list to see the kinds of things that fit within each category.  They also provide authority and explanation to a court.


(b)  Phrasing your Examples:  You would use your examples in a brief to show the court that other courts have employed your category.  The examples will be most helpful if they are concise and they contain descriptions of the parties rather than names.  E.g., “Landlord admitted that he decided to reject the inter-racial couple after another tenant had indicated that renting to an African-American would lead to problems in the complex” as opposed to “Jilek admitted that he decided to reject the Catos …”

(3) General Concerns:


(a)  Be careful using legal terms of art.  

(i) A couple of lists included “discriminatory effect” or “impact.”  Normally we use this term to describe the impact of facially neutral policies or actions that involve housing for a large group of people.  You might try to claim that a private housing provider put neutral policy into effect in order to exclude the group in question.  However, none of the cases you were working with involved such a claim, so your use of the term appeared to be misplaced.  

(ii)  To try to get at the distinction between evidence that absolutely wins a case and evidence that is merely helpful, some students referred to the former as “proof.”  E.g., “The defendants statement that a relevant class was the reason for his decision is evidence of discriminatory intent, but is not proof of discrimination. Sorenson.”   In fact, Sorenson’s statement would be sufficient proof all by itself, if the jury believed it.  More correct ways to get at this distinction are to refer to evidence that absolutely wins a case as “dispositive” or “irrebuttable” or “conclusive.”

(iii) Some students said that the courts in the cases that we read “found” discrimination or discriminatory intent.  Technically, courts of appeals do not make findings of fact.  They uphold or reverse jury verdicts and trial court judgments, hold that a trial court’s finding of fact is (or isn’t) clearly erroneous, and hold that particular pieces of evidence are (or are not) relevant or dispositive.    

 (iv) Direct Evidence v. Direct Proof. “Direct evidence” means evidence that directly supports the proposition you are trying to prove. When that proposition is discriminatory intent, direct evidence is basically limited to statements by the decision-maker explaining why they made the decision (found, e.g., in Sorenson and Cato).  “Direct proof” is proving intent without the burden shift and encompasses both direct and circumstantial evidence. 


(b)  Miscellaneous Points

(i) Using Quotes:  In recent years, many students have tended to directly quote from the cases without so indicating.  This is a dangerous habit to acquire; you can be accused of plagiarism  Moreover, direct quotes can be very helpful in legal arguments.  They make clear that your point was made explicitly by the relevant authority rather than made up by you.  If the court was helpful enough to make your point for you, use a partial or complete direct quote rather than merely telling the reader.  Compare:  

The court expressly noted that the defendant’s repeatedly changing stories weakened her credibility.

The court expressly noted that the defendant’s “repeated” changing of her stories “greatly undermine[d] her credibility.”

As the court noted, the “repeated instances where the defendant proffered a new and different explanation for her rejection of the plaintiff greatly undermined her credibility.”

However, remember to trim quotes to include the points that further your argument (and relevant context) and to leave out related procedural points, very wordy passages and unrelated information. Your busy reader will appreciate careful editing. Also make sure the structure of the quotes you choose fits your purpose.  Many students have used quotes that resulted in incorrect grammar, etc. 

(ii) “said”:  Don’t use “said” as an adjective.  This stilted usage is bad “legalese” that tends to slow the reader down.  “The” and “this” almost always work perfectly well instead. 

(iii) “Minority”:  As I think I’ve suggested in class, this is a very imprecise word.  Unless the court itself uses it, I would try to be more specific about what groups you are talking about.

(B) CUMULATIVE LIST OF CATEGORIES & EXAMPLES

Here is a list of categories and examples from the cases we’ve read and some examples from other cases as well.  These items are taken from your submissions and those of prior classes.  I have organized the list in a way that makes sense to me, but neither the organization nor the categories are definitive. 


Additional Cases Cited

Jancik, 44 F.3d 553 (7th Cir. 1995)

Phillips, 685 F.2d 184 (7th Cir. 1982)

Robinson, 610 F.2d 1032 (2d Cir. 1979).

Smith, 536 F.2d 231 (8th Cir. 1976).

Soules, 967 F.2d 817 (2d Cir. 1992).

Statements Indicating Concern About Protected Characteristic/Relevant Class:  These statements are  relevant for at least two reasons.  First, they demonstrate that the defendant is thinking about the characteristic during the relevant time-frame.  That the subject is in the defendant's thoughts makes it more likely that it is the basis for the decision because it eliminates the claim that "It never entered my mind."  Second, because there are so few legitimate reasons to take the relevant characteristics into account during a housing decision, it is likely that the defendant's statements are connected to an illegitimate reason.

 
Saying race was cause of decision. Cato.  Sorenson.  

Statements that applicants undesirable due to race. Marable (footnote); Cato; Pinchback. 


Explicit policy re protected class.  Marable (footnote); Pinchback.

Desire of management to see applicants. Asbury; Smith; Pinchback.


Questions re membership in protected category.  Cato.  Pinchback.  

Note:  Courts find Qs about race or ethnicity of prospective tenants highly suspect, hard to imagine legitimate purpose,  strong evidence of discrimination. See Jancik; Soules.

Evidence of Other/Past Behavior re Protected Characteristic:   This evidence is relevant because a pattern of poor treatment of members of a relevant class is evidence of bias against the class, which in turn makes it likely that the defendant is acting on this bias in the case at issue.  In addition, people tend to act in accordance with prior behavior. Where defendants' prior behavior to the class was questionable or bad, you reasonably can infer that defendant has continued to behave that way.

Racial Make-up of Complex.  Frazier. Marable. Pinchback. Sorenson. Asbury.

Treatment of Testers.   Asbury.  Frazier. Cato.

Directing plaintiff to housing mostly occupied by plaintiff’s protected class. Asbury.
Treatment of other members of category.  Frazier. Pinchback. 
Defendant’s advertising.  Pinchback.  

Statements showing general prejudice against protected category.  Phillips. 

Membership in organizations with positions on protected category.  Sorenson.

Concern of other tenants re category.  Cato. Sorenson.

Reputation of landlord among tenants.  Frazier.

Reputation of housing provider in community.  Pinchback.


[Futile Gesture Theory can be seen as a subset of this category.]


[Similar to “Historical Background.” Rizzo.]

Consistency of  Treatment of Applicants in Application Process.   Housing providers can reasonably be expected to treat all applicants similarly.  If they do not, and the members of a relevant class are treated differently than other applicants, it is reasonable to assume that the protected characteristic is the reason for the disparity unless the housing provider otherwise explains it.


Refusal to give application, show apartments.  Asbury

Refusal to give financing info.  Pinchback..

Lying about availability of apartments.  Asbury. Cato. Frazier.  


Failure to communicate exceptions to policies.  Asbury.


Failure to communicate preference for “handyman.”  Frazier.


Unwritten policies.  Asbury. 

Long delays in dealing with the plaintiff.   Smith.

Changed or abnormal decision-making procedures.  Phillips. Pinchback. Robinson.


Subsequent rental to person not in plaintiff’s category. Marable. 

[Similar to “Departure from Normal Procedural Sequence.” Rizzo]

Consistency of  Application of Eligibility Criteria [Explanation same as prior category]


Inconsistent application of credit requirements.  Marable


Inconsistent application of marital status criteria. Marable. Frazier. Cato.


Inconsistent application of policies re children.  Asbury.  


Use of Subjective Criteria. Frazier.  Marable.  Robinson.

Rejection of owner of car washes but not owner of dry cleaning stores.  Phillips
[Similar to “Departure from Normal Substantive Criteria.” Rizzo.]

Consistency of Timing of Defendant’s Actions with Non-Discriminatory Reason Timing can support or refute explanations for the defendant’s actions.  An adverse decision shortly after becoming aware that an applicant belongs to a relevant class suggests that the protected characteristic was the reason for the decision.  An adverse decision made prior to the time that the defendant apparently became aware of a non-discriminatory reason suggests that that reason could not have been the basis for the decision.


Change of attitude after conversation about race.  Cato. 


Change of attitude after discovering interracial associations. Frazier Sorenson 

Decision made before defendant knew of supposed reason Cato. Marable. Phillips.
Changes in procedures between review of white applicant and review of African-American applicant.  Robinson.


Changing stories about reasons for treatment of plaintiffs.  Cato.  Marable.  

[Similar to “Sequence of Events Leading to Decision.” Rizzo]
Objective Corroboration of Non-Discriminatory Reason  A claim by a housing provider that an adverse decision was made for legitimate reasons is much more credible if there is evidence of these reasons besides the defendant's own testimony.  Thus, the presence or absence of supporting documentation or corroborating third party testimony, by strengthening or weakening the credibility of the alternative explanations, affects the plausibility of the plaintiff's discrimination claim. 


Inconsistencies between testimony and documentary records.   Marable.  Smith.


Finding of discrimination by relevant agency.  Marable. 
Evidence that plaintiff is good candidate for housing opportunity.  Marable. Robinson.

Rejection of credit agency finding of good credit.  Marable.

Neighbors' complaints about plaintiffs' behavior.  Sorenson.

8 This rationale finds succor in United States v. Yonkers Bd. of Educ., 837 F.2d 1181, 1221-23 (2d Cir. 1987), cert. denied, 486 U.S. 1055 (1988), in which the court of appeals held the city liable for Fair Housing Act violations. Though the city's liability derived from the actions of a 12-member city council, the court focused almost exclusively on statements by the mayor (who had only one vote on the council) and race-based opposition expressed by a few other councilors. The court did not premise its decision on a requirement that a majority of the council had acted out of impermissible motives.


11 The record does show that one council member who voted against the ordinance, John Medeiros, called the plaintiff and asked why “they” were trying to get rid of her. But the plaintiff provided no insight into who “they” might be and no evidence that “they” comprised a majority, or even a significant bloc, of the City Council.
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