HOUSING DISCRIMINATION SPRING 2015

REVIEW INFORMATION MEMO #1 (Chapters 1 & 2)

Numbers in Parentheses with no Prefix Refer to Pages in Course Materials

Numbers in Parentheses Preceded by R Refer to Pages in This Memo

Discussion Questions 3-5 (26) (Write-Up of Disability Group Discussions and Written Assignments from Prior Classes) (R2-23)
Review Problem 2A (34-35) (Professor’s Comments & Best Student Answers) (R24-28)
Review Problem 2B (55-56):  Part of Sample Issue-Spotting Question 3V; Best Answers Available on Course Page
Review Problem 3C (71): Sample Only: No Models or Write-Ups
Discussion Questions 3-5
(Write-Up of Disability Assignment from Prior Classes)


Below you will find comments and best student answers from Fall 2006 and from the Spring and Fall 2002 classes.  Their assignments employed the same three questions, but were in a context slightly different than yours.   The 2002 classes hadn’t read the piece on the Florida Bar meetingAll three classes had to turn in written answers to these questions. In Spring 2002, students had to watch the video or read three chapters of Breaking Down Barriers, but they also discussed the questions in groups after turning in the assignment. Thus, some of my comments refer to the write-ups of their group work. In Fall 2002, the students did the assignment late in the course, after a much deeper immersion in the subject matter.  


(1) Some General Thoughts on Discussing People with Disabilities (PWDs)

a. “Normal Lives & Tragic Lives”:  One common form of rhetoric (that greatly irritates many PWDs) contrasts the “normal lives” of the presently able-bodied with the “tragic lives” of PWDs.  [This is probably what prof. Smith in the Pudlowe article calls “pity mode.”] This contrast  obscures the extent to which the lives of PWDs are similar to those of other folks. This is especially true for those who have lived with their disability for a long time.  Of course, they have to take steps other people do not.  However, these steps often get built into the general routine, so that the disability becomes, as one spokesperson for PWDs put it, “just one more pain in the ass,” no more, no less.  As this characterization suggests, many PWDs don’t think of themselves as “tragic.”  They have problems and they cope as best they can, just like other folks.

b.  Awe & Inspiration:  Another form of rhetoric is the inspirational story.  The popularity of this type of story can be seen in the “Up Close and Personal” stories that have been a part of Olympics coverage for a generation.  No athlete is worth precious airtime unless they have overcome some great difficulty to achieve Olympic glory.  (The run-of-the mill Olympic story, which merely entails an astonishingly difficult and time-consuming regimen that replaces all social life and most normal adolescent and young adult experiences for periods of seven to sixteen years, is not interesting enough to hold our attention any more).  


As part of this tradition, PWDs who manage to carve out a career in the real world are often seen as great inspirational stories, demonstrating courage, fortitude and determination.  For example, one student said that the people (s)he observed was “typical of persons with disabilities: they all have strong characters.”  Although these are positive stereotypes, they still are stereotypes, and, for many PWDs, not much more comfortable ones than the “pathetic hopeless cripple” of the “tragic life” story.  Some PWDs have great moral character; others do not.  Disabilities do not seek out those best able to handle them any more than they seek out people who deserve punishment.  PWDs are often strong and resilient, but those are characteristics of human beings in general.   My sense is that most people with serious disabilities, like almost everyone else, want respect for their personal accomplishments, not admiration for “just having made it this far.”

c.  The Meaning of Equality:   I hope that the course has made apparent to you that equality is a very complicated concept.  Treating people identically when they are not similarly situated often leads to results that seem unjust.  If a person breaks their writing hand right before the exam period, requiring them to adhere to the same time limits on an essay exam as everyone else may be “equality” in some sense.  However, you can predict with a high degree of certainty that the student will do much worse than they would have had their hand been whole.  An important and difficult part of the law of disparate impact and the law of reasonable accommodations is trying to determine which circumstances suggest that “equal” treatment is inappropriate.  Student papers did not tend to address these issues in a thoughtful way.


For example, one group expressed concern that somebody had developed a program that found jobs for students with disabilities but for nobody else.  Thus,  “these disabled individuals were arguably chosen more for their disabilities than for any other sort of apparent merit.”  However, as the rest of the video tended to show, without the program, these students were not getting any jobs because legal employers wouldn’t take a chance on them.  An employer even had rescinded the offer of a student when he revealed that he was blind.  Given that the disabled students were not similarly situated with respect to the job market, refusing to treat them differently from other people would not only leave  them unemployed, but would forego an opportunity to teach an employer who might be more willing to take risks on another PWD later.


On the other hand, many of you were furious with employers for refusing to hire the PWDs, arguing that they should be treated no differently than anyone else.  Of course, the problem is that the disability may mean they are different than anyone else.  Whatever the technical requirements are for questioning potential employees about disabilities, the employee actually has to be able to do the job in question.  That a law firm would have balked at having a blind associate in the early 1990’s is not surprising.  Technology had  made that possible only a few years before.  Earlier, being able to read endlessly was really a job requirement.  


The point of disabilities law is to try to differentiate (i) situations in which PWDs are completely qualified for an employment or housing opportunity; (ii) situations in which they could perform the relevant tasks if some minor modification was made to the job qualifications or to the relevant space; (iii) situations in which they are incapable of performing crucial tasks.  The underlying assumption is that equality is not a “one size fits all” concept.

(2) DQ3: What was your reaction to viewing Breaking Down Barriers and reading the chapters in Ordinary Moments? Were there things that surprised or angered you?  Try to specifically identify events or statements described in the materials and how they affected you. 

a.  Comments on Papers and Discussion Groups.  In grading this question, I particularly rewarded students who turned their reactions into a single coherent essay, those who made specific references to several different incidents from the source materials and those who tried to explain or analyze their own reactions (as opposed to just recounting them).  Some common themes:


i.  Surprise at What PWDs Can Achieve:  Some examples:

a) The accommodations seen in the video were new to the group and it did not appear that anyone had ever considered how people with these disabilities would attend law school.  

b) The group expressed amazement at the ability of [the people in the video] to overcome their disabilities to attend law school.  In particular, the group was surprised that an individual who was blind could survive law school with the large amount of reading that is required.  Everyone in the group noted how difficult law school has been without a physical disability. 

c) The discussion moved on, then, to a sort of admiration and, in some ways, even awe at the way these students and professionals with such disabilities functioned and flourished in their endeavors.  One student spoke of the sheer time-consuming nature of one thing he saw: a blind man who used a scanner, which painstakingly read out to him the text of his assignments.  Another individual who typed via a utensil in her mouth because she did not have the full use of her hands further underscored this point.  At any rate, it seemed to make a strong impression, as many remarked on how difficult law school can be, regardless of any alternative issues…  


ii.  Anger or Surprise at Treatment of PWDs by Others:  Some examples:

a) Members of the group seemed a little surprised that a professor would say that an interpreter was a “distraction” …  the comment seemed rather insensitive.  

b) The group was angered by the rescinding of the job offer to the man who was blind.  

c) there were many similarities in the accounts in th[e] book.  Each individual seemed to experience the same problems – people judging them instantaneously by their disability, being confronted with ignorance about their disability, being expected to fit into a preconceived notion of how a person with a disability should act and experiencing a greater invasion of space.  


iii.  Particular Concerns About Children:  Some examples:  

a) The group noted that it is difficult for children to treat people with disabilities “normally” since many adults are such poor examples.  

b) The deaf [woman] spoke of being mocked as a child by others – and that, we all agreed, was sad. But what seemed less forgivable was, for instance, the authority figures trying to make her into something she couldn’t be, or her very own family not quite treating her like a real person.  
b.  Best Student Answers

Fall 2006 Student Answer #1:  I never really considered “handicapped” as a group of people who experience “discrimination” until I viewed Breaking Down Barriers and read Ordinary Moments, and the Pudlow Article.  I think this is because I unconsciously considered discrimination as a condition in which a powerful group, often responsible for allocating the relevant environment’s resources, in a diabolical fashion isolated and/or deprived a minority sub-group.  Moreover, I really didn’t see how “handicapped” defined a specific group of people, as unlike other discrimination categories (race, color, sex, religion etc.), which each relate to one general area of the human condition, “handicapped,” describes indistinctly some absence of ability, which can vary from auditory conditions to mobility conditions and so on.  Now I see that the isolation and deprivation of the handicapped can involve harmful effects that are similar to those produced by hateful discrimination and that “handicapped” describes a distinct personality, forged from the unique experience of dealing with society’s attitudes towards disabled people.

Regarding the video, I was surprised to see how widespread were the limitations that disabled-but-aspiring attorneys had to overcome to achieve comparable success as their able-bodied counterparts.  For example, I never considered the difficulty a deaf person might have in arranging for a sign language interpreter to assist him or her in law school.  I never realized that law professors might be unwilling to give disabled students extra time on exams.  Also, while I imagined that employers might be unwilling to hire and accommodate a disabled employee, I never realized how easy it is to offer accommodations, and thus, how close-minded and ignorant employers, and our society in general, can be.  I learned that, while most people in this country do not ascribe to a philosophy that marginalizes handicapped people, they effectively do so by treating disabled individuals as incapable of competing with or performing like an able-bodied person.  Consequently, just as people of a certain race may experience discrimination, handicapped people are regularly stereotyped, denied opportunities, and, as the blind man in the video felt when an unaware employer mistakenly offered him a job, embarrassed.

Similarly, Ordinary Moments also reflected the barriers experienced by the handicapped, such as when Don Zimmerman recalled how: 

“[his] girlfriend’s parents suddenly appeared one Saturday afternoon and yanked her out of [college] in her senior year because they had heard [they] were thinking of eventually getting married[ and they] didn’t want their ‘normal’ daughter marrying someone with a handicap.” (38).  

However, I found the accounts in this book more illustrative of the special disabled personality, which unifies all forms of handicap into one category.  I perceived similar attitudes amongst Zimmerman, a cerebral palsy sufferer, Nancy Becker, a hearing impaired individual, and Meg Kocher, a person dealing with the debilitative effects of polio.  Each one indicated that their ultimate frustration stemmed from society’s treatment of them as incapable or a sub-par participant in everyday life.  Zimmerman recounts the typical “assumptions” held by others that he cannot work, get married, have a family, go on vacation, drive, or attend college.  (35-36).  Becker indicated how frustrated she was that “[a] hearing person [improperly] assumes that when a Deaf person asks for help, then that person is admitting that the task—whatever it is—is too difficult.”  Also, Kocher describes her lifelong challenge with polio as overcoming the notion “that I was a bad, stupid, worthless, ugly person and that I could do nothing to change this.” (101-02).  Thus, despite varying disabilities, all three were unified in sensing a specific societal attitude, which made them feel that they were incapable of contributing to society.


Also, I found the Pudlow article very influential in showing that disabled people routinely face real difficulties in our society.  The story of Grace Morrell Grant, who was paralyzed from the polio vaccine, was particularly appalling, as she struggled just to attend her moot court competition in law school, having been “stuck in a blizzard with no help to get to her car because everyone else had left ahead of her.” (77).  She also recalled having “no one in the law library to help pull books from high shelves.” (78).  I also sensed a common “handicapped condition” in reading the article, as Joseph Smith, a blind Nova law professor explained, “[that] the attitude of nondisabled people . . . are based mainly on myths and stereotypes . . . .”   He also noted a recurring “pity mode” displayed towards all varieties of disabled people that stems from a societal handicapped “image.” (78-79).  Thus, I found the Pudlow article, (as I did the other works) as very enlightening of the handicapped struggle – a struggle that I had really not appreciated.

Fall 2006: Student Answer #2:  When you announced that we would be watching a video about the experiences of disabled attorneys, I honestly expected to be wildly inspired by people overcoming unimaginable boundaries to continue on to great success. And partly, I was inspired, as expected.  Unfortunately, to my surprise and anger, the video included an interview with a person I know who used his disability to manipulate some of his female co-workers into allowing him to sexually molest them. This was not a person I felt deserved to reveal his innermost self-satisfaction to the tune of light piano jazz.
  Notwithstanding my distaste for people who take advantage of their positions to harm others, I certainly have to hand it to him - life dealt him a bum hand, and he took it further than most people would have.  Still, seeing him gave me a  dose of reality - being disabled does not automatically make you a saint (it doesn't make you Stephen Hawking, either).  As Nancy Becker advised in "Being Deaf and Surprised," "[s]ometimes when a hearing person offers to help and the deaf person knows that helping means taking over, that's very easy to take advantage of."  To a certain extent, my disillusionment is probably a good thing - it is fairly clear to me from the materials, particularly the chapters from Ordinary Moments, that most people with disabilities do not want to be patronized by being painted as saints, almost as much as they don't want to be discounted for their physical or mental challenges.  


I was still inspired by most of the stories on the video, as I am by all the good people I know who face physical or mental challenges and still manage to "make it" (whatever that means), or at least, "make the best of it."  I used to work for a woman with Multiple Sclerosis (and a history of drug and alcohol abuse), who not only got sober, but started (and continues to run) her own successful business, all the while counseling people who are developing MS or trying to get sober. She amazed me, but at the same time, I was able to act around her the same way I would act around anyone else. This is the kind of relationship I would hope to have with any person with disabilities, no matter how obvious their disability is.  


One thing that was clear from all the materials, is that the more visually jarring the disability, the more challenges an individual with that particular disability is likely to face, at least initially.  For example, Ed Long, confined to a wheelchair, could not escape being labeled by even complete strangers as handicapped,  while Marsha Saxton could easily pass for "normal" despite her thin legs and bladder malfunction.  The law student in the video who was confined to a wheelchair and appeared to require some sort of brace around his neck and chest would probably have had a harder time "flipping" the interview on its head than the wheelchair-bound, but otherwise conventional looking, "interviewee." He also seemed to express more gratitude for his opportunity to intern at a firm than the others in the film.  I cannot imagine living a life necessitating that amount of gratefulness - or like Ed Long, depending on other people for the pettiest physical tasks. I have worked with people with severe disabilities, but I never really thought about how such an extreme measure of dependence would feel - reading "Riding the Iron Worm" was quite an eye opener. When the tiniest action becomes a huge, if not impossible, accomplishment, the ability to complete a law school education and function as an attorney takes on an entirely new dimension.  What a uniquely accessible field law could be for individuals with physical disabilities! Given that many areas of legal practice are primarily intellectual and thought-based, it is doubly sad that otherwise brilliant individuals should be limited by things like building inaccessibility and the emphasis much of legal practice places on appearances. 


Finally, I was mildly surprised to see mental ailments like manic-depression and ADHD discussed in the context of breaking down barriers to people with disabilities. Perhaps it is because I know several mildly learning disabled, ADHD and bipolar people who appear to have made it to the tops of their fields, or because there are drugs to control these conditions where there are no similar drugs to cure deafness, paralysis or blindness.  Probably the real reason it is difficult for me to take mental ailments seriously as disabilities is because I can relate to them more.  I have had a very short attention span and a tendency to vacillate between depression and exuberance all my life, yet I've never been diagnosed and would not think to ask for, say, exam accommodations, because of these things.  To me, they're just parts of my personality. I feel that the less a disability manifests itself physically, the harder it is to draw the line at who requires or "deserves" assistance in law school or in practice, as opposed to who is simply not suited to the practice of law.  In the same vein, I would probably not have placed complaints about not being able to get help taking books down from high shelves (some people are short), or not having professors call on you (some people are shy, or tend to have opinions professors do not like) on the same level as some of the other barriers discussed in the Pudlow article. Perhaps, then, that article was aimed at sensitizing people like me. 

Fall 2002 Student Answer #1:  Upon reading excerpts from Ordinary Moments and watching Breaking Down Barriers, my initial reaction was one of sympathy. Indeed, my initial reaction to the words "handicapped" or "disabled" had been one of sorrow for these people's plight. Disabled persons deal with a multitude of challenges throughout the day, things that nondisabled people take for granted and do not fully appreciate. For example, Denise Karuth deals with blindness and multiple sclerosis. She faced difficulty with schools that did not have good wheelchair and elevator access; whereas, an "able-bodied" person in that same situation simply walks up the stairs in a short amount of time. These tasks, while mundane for many, are true challenges for the disabled individual. Denise's example provides a great metaphor for the plight of the challenged - her problem was not that receiving higher education itself was difficult; her problem was just getting in the door. Her disability was one that involved access. My initial reaction was one in which I felt extremely bad for these people.

However, after reading Ordinary Moments and Breaking Down Barriers and allowing time for the material to be absorbed, I have somewhat modified my original position. Although there remains a part of me that is sympathetic to a disabled person's challenges, I find that to view such individuals as symbols of hardship does not do them justice as people. Ordinary Moments is a book about human lives and the trials and tribulations that come with living, not as disabled persons, but as people. Every person is challenged in life, disabled or able-bodied. 

Don Zimmerman's story displays such a point. He is an individual that uses a wheelchair to be mobile. When watching a flower show at a local mall, the demonstrator was passing floral creations out to members of the audience. Upon seeing Zimmerman in the audience, she exclaimed, "Oh! There's a man in a wheelchair." All attention was brought to Zimmerman and the demonstrator asked, "Would you like some flowers to light up your life?" In Ordinary Moments, Zimmerman describes his feelings regarding the situation. He states, "How dare that bitch make a spectacle of me! How could she be so goddamn stupid? ...Just because I'm in a wheelchair, you assume my life is dreary, sad, and dull; that it needs lighting up." I realized that by allowing such sorrow to invade my feelings of a disabled person, I start to treat them as less than people. Such patronizing and degradation is disrespectful and unwarranted. I focused initially on the word "disabled" and not on the word "person." 

Debbi Talshir experiences parallel Zimmerman's story. While in her wheelchair on a busy street corner, Debbi's son sat in her lap. A passerby approached and said, "He's quite a handsome young man. Are you taking him to his mother?" The assumption is that the individual did not think that Debbi was capable of having a son because she was in a wheelchair, whereas reality told a story of a very caring and able mother.

I consider myself a very "aware" person who is conscious of other's feelings. I was surprised to discover that I am one of these patronizing people, one of these people who hastily judge an individual by the way they look. I think that I have always assumed that since an individual was in a wheelchair, that individual needed assistance. Reading Ordinary Moments and watching Breaking Down Barriers has shown me that I have been grossly misinformed.

Fall Student 2002 Answer #2 (Reactions to Chapters 7 & 8)

Chapter 7:  "Except for My Leg" by Stephen Spinetto  First, the description of the boat cutting up Stephen's legs was real dramatic. The image stayed with me all day long. "I remember thinking I still might die ... and that I hadn't really gotten started on living." This is a good sentence because it makes me think about two ways to look at the situation. One, the literal meaning of die as in death from his wound would end his life at such a young age. Second, die could also mean the end of life as he experienced it with the use of both his legs. I'm sure Stephen meant the former meaning, however I found it fascinating that it could be interpreted to be either.

Stephen was very sincere in his story. For instance, the true fact that everyone always says, "everything will be OK" when things are going bad just to make you feel better. While Stephen was in the hospital, there were many promises that gave him hope that were just not true. "I was told a lot of bullshit by medical professionals who should have known better." Sometimes it may be better to have known the truth and dealt with it as best as possible instead of being led on and given false hopes and dreams. Stephen expressed this when he said, "I certainly would not have had as hard a time adjusting to the new leg if I hadn't been expecting something so much better"

Albeit sincere, he added humor that forced me to chuckle inside the library. One of the funniest things I've ever read was when he was talking about being in the interview for the draft and the lady was asking him questions. "She actually sat there, with her straight face aimed right at my empty pant leg, and asked: will this disability be of lasting duration?"

Something that I've always wondered was that when people park or have the handicap placard for the handicap parking. Are they embarrassed that it highlights their disability, or is it a privilege to be able to park close to the entrance? It was to my surprise to find Stephen thinking along the same lines. "Caution: crippled child" "that sign made me wonder whether I was being protected from the cars or whether the people in the cars were being protected from seeing me". I would never think that a disabled person would think of it as people seeing their handicaps through symbols such as parking or signs to indicate handicap. I always thought that they thought it was all a convenience to accommodate them for their disability. 

Chapter 8:  "The Something That Happened Before I Was Born" by Marsha Saxton:  This third chapter felt like different reading. The story was based mainly in the hospital when she was young. The part that moved me the most was when she said, " In all my hospital experiences, the saddest part was always the same. All those people trying so hard to help me: the nurses, the doctors, the volunteers, the shriners. All of them hoping for me to get better and do well, all wanting to be kind and useful, all feeling how important helping me was. Yet never did anyone of them ask me what it was like for me. They never asked me what I wanted for myself. They never asked me if I wanted their help" I wonder if all disabled people feel this way, or have ever felt this way in their life? I understand that most people born with disabilities did not ask to be disabled and yet, there are rules and procedures created to assist them. However, with this sentence, it seems as though those who are not disabled does not know what the disabled thinks, wants, or needs. And what if we were to ask them, what they want? How they want to be treated? Would their answer be, "normal"?

Spring 2002 Student Answer #1 (Video): At the end of Breaking Down Barriers I had a renewed respect for those who have pursued a legal career despite their disability and in some cases because of it. These Boalt graduates, who have added to their resumes prestigious positions such as partners and associates in successful firms, seem to have embraced their disabilities, surpassed societal obstacles of discrimination, ignorance, and intolerance and maintained a health and admirable perspective. Ron Dixon relates a story about taking a discouraging comment by the dean of the University of Chicago regarding his blindness, and using it as a “positive, motivating, source” in attaining his goal of successfully completing law school. Additionally, Sarah Jane Parsons, who incurred her disability by a car accident, shared how she was determined not to just cede her family’s advice to safely major in computer science, but instead applied for law school and refused to let her “disability become [her] life.” I cannot think of much that surprised me about the video besides my being pleasantly surprised at the tenacity of the people that were interviewed. However, several comments angered me.


When Alice McGill applied to Hastings and asked for an interpreter in accordance with “Section 504”, their reaction according to her was that “they weren’t responsible for that kind of thing.” Their reluctance to accommodate her if further exacerbated by one of her professor’s comments regarding the prospect of having an interpreter, which he wasn’t looking forward to teaching her with a “side show” going on during the lecture. Further, Peter Keane, the professor specified, goes on to try and make up for his faux pas by saying that Alice has delivered more than a hearing person could to their class. He does not realize that the comment alone still bears witness to his bigotry. I imagine a black woman being told by a professor in an air of disbelief, “Wow, Ms. X, you participated more than a white male would have!!”


Similarly, an woman who took part in placing disabled students in firms and public interest positions mentions with the same annoying disbelief that “these people” are intelligent, they have perfect scores on their SATs and on the LSATs and nonetheless have had a door closed in front of them. I do see her point, and I understand that she is only trying to point out the irony in excluding a person of such academic excellence based on a disability, however, her lack of eloquence is disturbing. In today’s society, people of certain minorities know that they have to perform twice as hard as those in the majority to obtain equal treatment in the workplace and comments like the one previously described sustain this double standard.


Finally, I specifically enjoyed the portrayal of an “interview” of a disabled person for a job at a firm. The firm representatives interviewing Sharon Delano spoke with a realistically condescending air as they tried to explain to her why her qualifications were not suited to the demands of their firm, and further treated her disability as a tragic illness while expecting her to understand and accept their intolerance as the norm. Sharon’s role reversal provided an interesting twist to the interview that, I believe, succinctly got the point across by showing how much a disability can blind a prejudiced person to the actual qualifications of a prospective employee.

Spring 2002 Student Answer #2 (book): When I read these chapters, I felt a sense of enlightenment as to how these individuals feel ostracized within society and in what types of situations. Initially, I had a sense of sorrow they may classify it as pity, and I would not be able to disagree. I was given well-articulated feelings combined with their struggles of passion versus reason: the passion they have for life, as well as that passion felt in reactions to emotional pain when offended by another’s ignorance. It is an outward display of reason that would keep them from matching the level of offense that they had just encountered. 


When internalizing their emotions through their stories, I was led to a feeling of shame from my contemplated reaction upon a personal meeting with them. How could I make somebody feel I do not respect them as a complete human being? This would not come through the spoken word; I do have restraint in guarding my tongue. Rather my disrespect would come from an initial constant gaze at the men who are “physically restrained”. I choose my own label, as they were not fond of any political correct term to date. I would be absorbed with how the man in Ch. 2 would do a task like driving his van, including: getting in and out of the vehicle, steering and maneuvering, all while pressing either the break or the gas. This involves resourcefulness, determination, and an ability to tackle dangers. The fact that merely getting in a car can be dangerous is novel to me; but put in context with the man in his wheelchair, the danger makes too much sense. In the wintertime he risks hypothermia as he moves from his house to his van. Should his fingers become numb and lose dexterity, he risks dropping his keys. That would start a sequence of events where he is put in great harm. His independence is purchased with dividends received from gambles like these. I no longer pity him for this, but rather I stand inspired to struggle for anything I would gain in life. I realize I can help shape my reality with my attitude. It is an understanding of the phrase “Be here now” that helped him get over his roadblocks to a better life. It is a reminder to me of what I am fortunate to have.


The man in Ch. 7 also exhibits this attitude of resiliency. I am humbled that he would begin training in a sport such as skiing, having never attempted it before in his life. He has an insatiable thirst for adventure and does not view his body as a barrier to a potentially great experience. His body is simply not a barrier. This man has backpacked throughout  France and fares well in a sport that most people not physically restrained have great difficulty with.  I am extremely pleased that he is doing well and does not restrain himself from an activity others would eliminate for him. 


Although I am not physically restrained in any way, I did grow up with less than an average lower class family would have. My responsibility in even writing this paper at this school is something that other people would have eliminated for me based strictly on outward circumstances. His success in love, skiing, and travel serve as testaments for me that no one can limit me with their superimposed ideas of how my life should end up. I do not even know that. What I do know is what I want, and the kind of people I want to share that with.


I was angered by an account the man in Ch.2 gave. The parents of his “normal” girlfriend removed her from his university and his life after receiving word of a possible marriage between the two. He never saw her again. My first reaction was anger at the parents for being so obtuse as to these two adult’s feelings for each other. I then felt compassion for him. Love is so elusive without any other external forces interfering within a relationship. This leads me to question her true feelings for him. Gold is purified with an increase in temperature, ridding it of excess. When her parents turned up the heat on her relationship, the purest love did not prevail. I question how pure her affections were toward this man in the first place.


Another empathetic moment for me came from the man in Ch. 2 in his description of his favorite picture he has seen of himself. No one has reason to assume he is confined to a wheelchair based specifically on that picture. That is how he would like to be treated. He mentions early in the chapter how he feels uncomfortable when he first meets people because they notice his condition and do not know how to respond. Being a minority, I know to a slight degree how he feels. I want all people to take me as I am as a person. Most do, but there are times when it is evident in initial conversations with someone new that they are not completely without bias or presuppositions as to what I would be like. I notice this in brief comments through my minority worldview filter, it is the same as that man’s physically restrained worldview filter. It is not scientific, but when we act to break the ice and that person sees more of who we are, those ideals of what we are like take a back seat to objectivity and who we are.


Another incident that angered me inside was the Deaf woman from Ch. 3 describing when she was harassed as a child. To not be able to hear the snickers and jeers of a classmate; but to feel them, is worse than deciphering the remarks said. One’s imagination can conjure up all sorts of horrors, and then second-guess them to remarks that are twice as bad. Never hearing the remarks will lead to questioning and endless wonder of what it was that was said; a form of self-torment unintended, yet irresistible.

Spring 2002 Student Answer #3 (book): Intrigued is the best word to describe my first reaction upon reading Ordinary Moments, and “meeting” its authors. I was drawn in not only by the stories being told, but also by the expressive abilities of all the authors. I often found myself drawing parallels between the experiences of the people in the book and experiences I have shared with people in my own life. I also tried to imagine myself in the shoes of the storyteller. It was both a frustrating and humbling exercise.


The most frustrating aspect of the stories, in my opinion, was the way the general public reacted upon sight or realization of the disability experienced by any particular author. I choose the word frustrating over others that come to mind (disgusted, disappointed, etc.) because I feel that the United States culture socializes children to think that disabilities make a person inferior, fragile, and incapable. Don Zimmerman, the author of the second chapter, who suffers from cerebral palsy, highlighted some of the assumptions that the general public often makes: disabled people can not work, they do not marry or have children, they do not travel or go on vacation, they can not drive a car, and they do not go to college. (pg. 35-36).


Most children, when confronted with someone who is in some way different from themselves, are taught not to stare, not to ask questions and not to be “impolite”. The reaction of adults, to hush up the situation and not acknowledge the differences, teaches children that disabilities or differences are not to be embraced or explored, but avoided. Nancy Becker, the author of the third chapter, who happens to be deaf, often gives presentations about her experiences to public school children. In an environment where interaction with a disabled person is encouraged, Becker finds, children are curious and ask the type of questions that she wishes she had been asked and answered years before. (pg. 62).


Becker wrote earlier in the piece about not belonging or fitting in with other children when she was a child. (pg. 53). Again, I believe the disposition that drives many children not to include or embrace children with disabilities is a compulsion not of instinct, but one learned from the reactions of adults in their past. I found it interesting that Stephen Spinetto, who lost part of one leg in a boating accident when he was seventeen, wrote in chapter seven about the importance and the extent of the support he received from his friends. (pg. 121). Many of the other stories I read noted a lack of such support from peers. It made me evaluate the way his experience differed from other authors’ experiences. Two ideas seemed to stand out. First, Spinetto had lived his first seventeen years as a “whole” person, without a disability, and the friends he relied upon knew him as an able bodied person before they knew him as a disabled person. Secondly, Spinetto’s disability resulted from an accident, not a “defect” in his own body. Perhaps these factors countered the assumptions that disabled people are inferior or different.


I was angered by the limits set upon the authors of the stories by the adults in their lives. The perception of weakness or incompetence seems to lead those close to the individual to feel a need to shelter or protect. Spinetto found that at the rehabilitation center he attended, a facility in place to help prepare him to readjust to life following his accident, there was no encouragement for him to explore for himself what he could do. (pg. 116). The very therapists who were supposed to be helping him were setting limits and taking control of his life away from him. (pg 116). Likewise, Spinetto found that his family, the people who should have known best what he was capable of, were protecting him and treating him like a child. (pg. 116). How frustrating and discouraging it must be for a person to realize that the people he looks up to, is close to, or who are in place to help him, believe that he is incapable of achieving certain goals or living his life in a certain manner.

(3) DQ4: Do you believe the people whose stories you viewed or read are typical of persons with disabilities?  Why or why not?

a. Comments on Papers and Discussion Groups:  In grading this question, I particularly rewarded students who explored both ways in which the people were typical and ways in which they were atypical and those who supported their conclusions with both specific references to the source materials and with clear reasons.  The general thrust of much of the discussion was that the PWDs in the book and in the video were typical in their experiences of alienation and discrimination but atypically strong and successful.  I took off points from students who devoted significantly less than 1/3 their time & energy to this essay (or to the final essay).  I said they’d be weighted about equally, but some of you skimped on one or both of last two parts of the assignment.  


i.  Things That Struck You as Typical: 

a) Those who read chapters from the book felt that the authors’ experiences were fairly typical, especially the feelings of isolation and bitterness. 

b) The video people also felt that their experiences were typical in the sense that they were dealing with both physical and societal limitations, and experienced  severe employment discrimination.  

c) we saw unavoidable issues as far as simply functioning in the “real world,” (e.g., the deaf woman taking the wrong train because she could not hear of the schedule change, or the mother with MS getting into and out of places in her wheelchair) yet were impressed with the way they, too, flourished despite (or, in some ways, because of) their respective conditions.  And most of us felt that these were not anomalies, and rather were typical examples of the way people can make a conscious decision to be productive and function fully as a result.     

d) If you’ve known these people on a personal level, you can see it as more typical than would be expected.  


ii.  Things That Struck You as Atypical:  

a) CA is a liberal state and Berkeley is a liberal college.  Most of them were from CA.  

b) Typical, by no means, they have overcome much and stand out more than average able-bodied people.  

c) The people who watched the video did feel that the emotional and mental strength the people demonstrated was atypical, and they were probably more optimistic than many. They also felt that it was interesting that all of these people were professionals or aspiring professionals. 


iii. Thoughts on the Fictionalized Interview in the Video: Many of you talked about this in your submissions. The following is a typical reaction:

The mock-interview process, the systematic use of arguably ABA-unfriendly questions, and so forth, naturally did not sit well with those of us in Group Red.  The link between such discrimination and that of the kind so often seen, no doubt, in housing practices was not a difficult one for us to make. 

I had two concerns about your reactions to the mock interview.  First, many of you seemed to talk about it as though it was an actual interview caught on tape.  It is important in legal writing to make clear when something you are using as evidence is fictional.  Otherwise you undercut the credibility of your argument.  

Second, I thought the authors overdid the credentials of the disabled student.  They made her record so perfect and so carefully designed to address many negative stereotypes that she was implausible.  As one individual said, “[I] imagine it would be effective if it was not as exaggerated.”  One of the reasons as asked the question about typicality is because I think the interview is weakened as a result of making her into Superwoman.

b.  Best Student Answers

Fall 2006:  Student Answer #1:  “Typical” is a dangerous word that I honestly feel does not describe any person’s life experience because every experience is unique.  For example, the storytellers in the video, book, and article had a wide array of disabilities with respect to limitations and opportunities, and to the duration, severity, and outward manifestations of their disabilities.  Marsha Saxton has spina bifida, but is atypical compared to most people afflicted with the disease because her complications are relatively mild—she can still walk and maintains her independence.  Rudy Hirota is blind, but breezed through an interview and received a job offer without anyone at the law firm realizing that he could not see.  Gordon Palmer has been a quadriplegic for thirty years, but lived the first eighteen years of his life without a disability.  Paul Grossman has no physical limitations, but is learning disabled.  Therefore, to judge whether any of these people have experiences that are “typical” of others living with disabilities is a difficult task.


My initial thoughts of what a typical disabled person faces each day likely are the same as most so-called non-disabled people who have no regular interaction with the disabled.  We can only base judgments of typicality on the stories that we actually hear.  Just as in the materials for this assignment, the media usually only exposes the story of a disabled person who has faced many challenges throughout his/her life and perhaps struggled for a time, but has gathered the courage to face the world and overcome the disability.  These are the positive, “overcoming-all-odds” stories that are presented to us by the evening news, the Discovery Channel, public speakers, bar review articles, etc.  We often are not privy to stories of pain, fear, rejection and failure . . . our stories always seem to have a happy ending.  In that respect, the stories from the video are typical.  Ron Dixon overcame his blindness in the work setting thanks to modern technology (a speech synthesizer); Gail Bereola is a respected judge and does not let her wheelchair get in the way; Alice McGill has fought for accommodation rights since law school and ultimately, has prevailed.  Is there nothing that will keep a disabled person down?    


Please do not mistake my cynicism for insensitivity.  It is just that I am inclined to think that the world might gain more insight into a disabled person’s typical day by reading Ed Long’s stories.  Ed has muscular dystrophy and his physical abilities have slowly deteriorated since he was young.  Throughout his article, Ed attempted to maintain a sense of humor – but he did not mask his occasional pain, fear and frustration.  He has been attracted to girls only to face humiliation and pity.  He gathered the courage to ride the subway, but he was chastised by a security guard and almost did not make it back up the stairs.  He mentions plenty of friends who seem to be helpful and have good intentions, but he cannot afford to hire a much-needed reliable aide.  His stories are depressing, but strangely refreshing because they are so honest.  I cannot help but wonder if his stories, in reality, are more typical – a mixture of triumph and failure.  Perhaps most disabled people tell only positive stories because they fear that any negative story, as Joseph Smith has suggested, will drive the listener into “pity mode.”

Fall 2006:  Student Answer #2: Not all of the people highlighted in the materials are typical of persons with disabilities; many of them were exceptionally motivated and successful for anybody, with or without a disability. The author in Chapter 1 of Ordinary Moments had accomplished more professionally by the age of 27 than many people do in a lifetime, working with groups such as the American Friends’ Service Committee, Amnesty International, and IMPACT, along with numerous state and local advocacy organizations for disabled persons. (Ordinary Moments, p13) For anyone in this society, this amount of dedication to a benevolent cause tends to be the exception, not the rule. The typical reaction to a disability is probably to “hide,” as the article says. Literal evidence of this was given by one author, who noted that only 5 out of 150 people at a conference for disabled persons were actually disabled, while all the presenters were able-bodied.  

These are the pioneers who fight to turn around the attitudes of other handicapped people at home, potential employers, and the world at large. It is because the people in the materials are exceptions to the rule that education and media attention are so important to them. Talking about the disability promotes understanding and makes people more comfortable, said one speaker in the video. “Sometimes education will be enough to solve the problem,” he said. This drive is characterized by Meg Kocher in Ordinary Moments. Kocher, who, while suffering from the debilitating effects of polio, has been an effective advocate for persons with disabilities. Through her advocacy efforts at Friday’s, she highlighted a problem in the community, and, as a result of the media attention, became involved with the Architectural Barriers Board with the Attorney General’s office (Ordinary Moments, p105). Her concerns with issues of disability rights also spurred her into political action where she learned everything she could about the legal rights of disabled persons under Section 504 of the Rehabilitation Act of 1973.  With her expertise, she was able to start conducting workshops on section 504.  The success of education and persistence is also evidenced in Breaking Down Barriers, where, after hearing stories of a disabled candidate’s fight to gain employment, an employer admits that having an employee with a disability is a “win-win situation” – he gains a great employee and the knowledge that having a disability doesn’t have to effect the quality of someone’s work. This knowledge will provide opportunity for people to come.  

In addition to the exceptional things about the people in the materials, there were several things which seemed unexceptionally normal. We both identified with many of their personal experiences, fears and thoughts, which were seemingly unaffected by their disabilities. For example, the author in Ordinary Moments with cerebral palsy discussed his relationship with his wife and his new love interest like he was any other middle-aged man. His mind and emotions seemed to be acutely intact. The author of chapter 1 in Ordinary Moments, who wrote lists of everything she would need for different activities, seemed to be doing exactly what anyone else would be doing in her situation. Hearing her describe the daily activities required by her disability in such a rational and well-thought-out way reminded us that having a disability does not take over your mind. “My disability was not going to become my life.” BDB

Fall 2002 Student Answer #1: [This is a very nicely structured short essay].  I believe the stories and the video are prime examples of how people live with disabilities. I do not think there is a "typical" disabled person because there are too many disabilities to generalize. However, it is clear that people with disabilities face barriers, stereotypes, and share common triumphs.

One illustration of such a barrier is that of the deaf lawyer from the video. In order to attend Boalt Law School she needed to have an interpreter provided for her, but the law school took the position that they were not required by law to provide her with an interpreter. She indicated that she had to correct the law school on the law in order to have this service provided to her. Another barrier is not having access to the same facilities that non-disabled people have access to. For example, in Orindary Moments, a man was unable to ride on the subway in New York for twenty years because he had been confined to a wheelchair.

A common stereotype faced by those portrayed in these stories was that they were unable to lead the same type of life that non-handicapped people do. In Breaking Down Barriers, there was a mock interview between two attorneys at a law firm and an applicant who was in a wheelchair. In the beginning of the interview the attorneys were making ignorant comments to the applicant and strongly implied that that she could not perform the job because she was handicapped. Another stereotype that was illustrated was in regards to having a family. In Ordinary Moments a woman had her young son in her lap as she was crossing the street in her wheelchair. A person on the street asked the woman if she was taking the boy back to his mother. The person held the stereotype that handicapped people are incapable of having children or a family.

Finally, I think that many handicapped people are able to overcome their disabilities and share common triumphs. The people in the video earned their victory by managing to get through law school with a disability and going on to become lawyers. Law school is very difficult without having to worry about special accommodations, constant doctor's appointments, and stereotypes that are given by professors and fellow students and thus this is a great accomplishment. A similar accomplishment that was shown in the book was by a woman who was afflicted with Polio when she was young. As a result of this disease, she lost a lot of mobility in her left leg. She overcame her disability to become an advocate for those with disabilities.

Fall 2002 Student Answer #2;  [Even though this answer is not entirely responsive to the question, I included it for what I think are very nice insights about why people treat PWDs the way they do.] I think these stories are typical of persons with disabilities. I believe people with disabilities are usually treated the way the people in the stories were treated. They are continuously struggling to be seen as "normal" members of society. I think most people treat disabled persons like they are from some other world. They don't think the disabled person can function in "our" society. A person without a disability does not realize how hard a disabled person tries to be part of "our" society. I think people treat disabled persons differently because they don't know how to treat them. I think most people feel uncomfortable around a disabled person because they feel like they should do something for them but they don't know what to do. It is easier to treat disabled persons as completely different from non-disabled persons rather than try to understand their disability and adjust your behavior to it. It is too bad people don't realize that you can treat a disabled person just like you would treat anyone else. Of course a person's disability may cause them to have limitations, but this should not affect how you treat them as a person.

Even though I believe the majority of people act the way they do because they are uncomfortable, I do think that there are people who enjoy being cruel to disabled persons. I think some people like to pick on disabled persons because it makes them feel better about themselves. They feel that pointing out someone else's disability will make them seem less flawed. Sadly, I think this behavior is tolerated because it is more acceptable to make fun of someone's disability versus someones race or color. Unfortunately, people will laugh along rather than speak out against this behavior.

Spring 2002 Student Answer #1 (Video): These stories are not typical of persons with disabilities. Law school is a daily struggle to wrest enlightenment from the clenched fists of law professors. [MF:  If only I had even a slight grasp on enlightenment ….]  Only a relative few choose to engage in this struggle in law schools across the nation. The preponderance of us do so in mediocre fashion. Breaking Down Barriers is an account of people who have graduated from premier institutions in a manner that most of us once dreamed of: order of the coif, law review, etc. These stories do not typify disabled people; they don’t even typify law students. These are stories of exceptional people who happen to be disabled.


It is always the exceptional people that break down the barriers for the rest of the group: These people, by their merit and determination, have entered an arena from which they were once predominately excluded. When people become more comfortable with working alongside disabled people, the disabilities will pale next to their tremendous abilities. Then perhaps, the disabled B students will get an opportunity to shine, and so on.


Of course, an un-ordinary proactive and up-beat attitude will help surmount some of the social obstacles faced by disabled persons, but I think this is true among the able-bodied as well. However, it is certainly the case that, despite the ADA, otherwise qualified disabled applicants are denied employment because of their disability. So, it is probably not the case that all disabled people enjoy the same degree of success as the ones that were selected for this video, which is after all: a demonstration of successful disabled people.

Spring 2002 Student Answer #2 (book): When Debbie began to talk about sex, I felt somewhat awkward because I just didn’t expect sex to come up in the piece. She poured out her true feelings and fears and I felt embarrassed. Maybe I just didn’t expect a wheelchair user to be so at ease with their reality that they could share their life’s intimate difficulties. I might be thinking along the same lines as Ben’s doctor and that’s not right. She doesn’t have use of her legs but as she made clear to the guy who asked if she could have sex, she can. Sex is just as important to Debbie, Nancy, the woman with polio, and I believe the typical person with disabilities because they’re human and it’s a natural flow of life to wonder and want sex from time to time.


These three women are awesome activists for their causes but I’m not sure if they’re representative of people with disabilities. I don’t know if this is the case because I just don’t know enough about people with disabilities and their activities. Nonetheless, I don’t believe that once a person is empowered, they work hard to achieve their goals and strive to advance their rights. I appreciate the woman with polio who planned the lunch at Friday’s with 50 people including 13 wheelchair users and brought the local television stations to record and televise the fact that wheelchair users were basically not allowed access because the restaurant workers would have to carry them in and that’s contrary to their insurance company regulation. She was smart, savvy, and organized.


The woman with polio cited to the comparisons people with disabilities make when they’re together, sizing up the degrees of difficulty-where the person who is deaf and with varying degrees of vision puts off using a can even though this may endanger their safety but they’re afraid it’s less acceptable if they’re seen as more disabled. I do believe this is typical of people with disabilities because it’s typical of people without disabilities. Why should we think that people won’t judge themselves based on others. It’s human nature, especially if a disability is looked down upon. In a room full of black girls, you’ll often find they’re also sizing themselves up-who has the “lightest” skin color, the “best” hair, etc.

Spring 2002 Student Answer #3 (Book): I believe that Nancy’s story is probably very typical of what a deaf person experiences throughout his or her life. When she was young, she seemed to not fit in. This is understandable because of the communication barrier with hearing kids. She spoke of how she made up story lines for the television shows, as if she were in her own world. Throughout school, she was discouraged from learning sign language in an attempt to assimilate her with the hearing world. Unfortunately, this is not entirely possible for the reasons she gives; reading lips is not always practical, and let’s face it, when one is able to hear, it gets taken for granted, like her account of the school dance. I also believe that people treat her as if she is less intelligent. Whether it be speaking slower, or not conversing at all when they learn she cannot hear them. The Deaf culture allows hearing-impaired people to flourish. 

At college, I had several deaf people in my class. They were usually quiet and reserved in the classroom and seemed only a bit more open outside of class. However, there was a bar that had “Deaf Night” once a week and many members of the Deaf community attended. My friends and I happened to be there on one of those nights and the scene was remarkable. Sign language was flowing like it was on tap that night. The Deaf people seemed to be enjoying themselves immensely, and I believe it was because they were comfortable with each other knowing they would be “heard”. It didn’t really seem strange, even with all the hand motions, they were just a bunch of friends having a fun night out.


As for Debbi and Stephen, I think their stories are not so normal. It takes a strong person to overcome what happened to each of them. To one day, all of a sudden, not have the use of a body part they normally did, and then to overcome that disability makes them stand out. However, the treatment they received does not seem particularly surprising. I find it believable that people would doubt that  a woman in the wheelchair is not only able to have a child, but also to lovingly care for that child as would a mother not in a wheelchair. Granted, it’s not the most common situation in our society, and those who have never known someone in a wheelchair, may not know any different. But everything she deals with is a little more difficult than people may realize, such as a relatively simple task as going out in the snow. Debbi has the admirable trait of being able to look back and laugh at that experience and learn from it, whereas, I’d imagine, many people in her situation would just feel sorry for themselves and give in to defeat.


Stephen has also overcome much adverse attention. The stares that he endure and the ludicrous experience at the draft office are probably typical of what he experiences on a routine basis. However, Stephen was able to realize his goals. The thought of a man with one leg climbing a ladder outside a ten story, unfinished building is amazing. Not many people in general have the guts to try something like that; I don’t know if I could stomach that and I have both my legs. The situation at the Registry is believable also, but the woman’s concern may have been justified. It doesn’t seem safe for him to drive in that manner, until you read his whole story and realize it was just another bump in the road for him. I imagine many amputees would give in to the system and just do without driving. Stephen has great courage for standing up for his rights in that respect.


In analyzing Stephen’s situation, I must say that I know a guy named Greg who was born without the lower portion of his right leg. Like Stephen, he tried to gain a sense of “normalcy” in his life through sports. He was even on the school track team and excelled in the javelin event. When I knew him, he was as Stephen was after his ski trip; uninhibited about his prosthetic leg. He wore shorts when the weather so dictated and was not ashamed talking about his leg. He even occasionally introduced himself as “peg leg Greg” just to get a reaction out of a new acquaintance. Inevitably, it made the situation easier for everyone, after the obligatory moment when you think “Did he just say that?!” I admire Greg, as I do Stephen, for not letting a disability get in the way of their ability to have fun and enjoy themselves. Both are strong people who can inspire others who find themselves in similar situations, however unexpected.

(4) DQ5: What kinds of problems relating to housing do you imagine persons with disabilities might face?  Try to identify problems that might be associated with at least three different types of disabilities.

a.  Comments on Papers and Discussion Groups


i..  Types of Disabilities:  Many student answers only addressed the most visible or apparent kinds of physical disabilities (mobility, sight and hearing impairments).  As should be apparent at the end of the course, mental illness & retardation, addictions and chronic disease also are covered by the FHAA.  I rewarded students who explored some of these less obvious categories.  For some reason, quite a few of you wrote about little people or dwarfs.  You might consider what arguments you would make about whether they fit under the statutory definition of “handicap.”


ii.  Types of Housing Problems:  PWDs face one set of issues you might label “access problems” involving their ability to enter and use existing housing stock.  They also face a separate set of problems that are similar to those more typically addressed by anti-discrimination statutes: possible exclusion by housing providers due to prejudice and stereotyping (their own or those of neighbors).  I rewarded students who addressed both types.  In addition, they may face issues about housing affordability that partly stem from the conjunction of difficulties in the job market with the shortage of accessible housing.


iii.  Specific Examples:  The model answers together supply a quite thorough list of potential problems.  Some other examples from the discussion groups:

a) Speech & hearing impairments:  Communication problems during the application process and afterward.  

b) Sight Impairments:  Difficulties re notice of emergencies, hazards, service interruptions that landlords may commonly provide in writing.  

c) Progressive Chronic Disease:  Landlord might discriminate because of concern that  tenant will create increasing burdens on the landlord or will be more likely to have financial problems later.  

d) Generally applicable concerns:

     (1) Landlord may be concerned about additional people coming and going from their apartment (ex. caregivers, nurses, etc.) 



  (2) More preventive safety measures might be needed.  


  (3) Landlord may exclude because of a concern for liability in the event a PWD is harmed in an emergency. 


iv. Overestimating Problems:  Some students seemed to think that certain PWDs were more helpless than I think is the case.  For example, one of the discussion groups worried that a person with  hearing and speech impairments might not be able to communicate important information during an emergency.  However, such a person could surely bang on doors and make other noises to attract people’s attention and then convey the nature of the problem through gestures and writing.  Similarly, blind people probably don’t need Braille on their stoves so long as the stove is operated by knobs or buttons (rather than by electronic touch pads).  You could easily learn to operate the stove by touch and to reach out a foot above the burners to determine if they are on.  Moreover, many people with disabilities do not live alone, so household members could assist with a variety of tasks as needed.  


Another concern that showed up repeatedly was about legal and financial burdens that would fall on landlords because of the presence of PWDs. Some off you tied that idea to this question nicely by suggesting that landlords would discriminate out of fear of these burdens.  However, many of you didn’t.  I found it a little troubling that, in an assignment asking what problems PWDS would face in housing,  so many of you seemed more concerned about burdens on the landlord than about making sure the PWDs got adequate housing.  In practice, reasonableness requirements limit the burdens placed on landlords.  Owners of fewer dwellings are particularly well-insulated because reasonableness depends in part on the ability to spread costs over other tenants.

b.  Best Student Answers

Fall 2006 Student Answer #1:  Deaf, blind, and paralyzed individuals likely face problems both with locating appropriately accessible homes, and in the home sale/purchase process.  Regarding the task of locating appropriate housing, all varieties of handicapped people need varying degrees of accommodations.  A deaf person might require special fire alarms, telephones, and security systems.  A blind person might want handrails along his or her walls and in the bathrooms, appliances with brail, and generally wide flat rooms and hallways to simplify everyday hustle and bustle.  A paralyzed person would similarly need handrails, wide and flat rooms, as well as an elevator to reach higher floors (if applicable), a special shower, lower sinks, ovens, countertops, and shelves.  Also helpful are technological conveniences, such as a central remote control that controls the lights, sprinklers, televisions, fans, air conditioning etc.  Needless to say, for any disabled person, the home ought to be close to a hospital and/or other emergency responders and they should have a quick means of contacting such assistance.  Also, all the above requirements may greatly limit the supply of viable homes for the handicapped.  Additionally, installing or maintaining these features greatly increases the cost of living.  The barrier that this poses may be too difficult to overcome, and independent-minded handicapped people may be forced to enter a nursing home.

Handicapped people may also experience problems in buying and selling homes.  For instance, deaf individuals must overcome communication barriers with real estate agents and buyers and sellers.  Blind individuals probably have a hard time evaluating a prospective home purchase; they must determine the condition of the home and learn about the neighborhood and surrounding environment – all without visual aid.  Both the deaf and the blind may be susceptible to discriminatory sellers or renters, who, for fear of liability or otherwise, may dishonestly claim that there are no available units.  Paralyzed individuals may also experience the same discrimination – and face the task of evaluating homes that they wish to purchase, possibly without the accommodations necessary to navigate the premises.

Fall 2006: Student Answer #2: People living with disabilities potentially face many difficulties related to housing, including discovering available housing, being discriminated against while attempting to obtain housing, and obtaining the necessary accommodations in housing.  At the outset, a disabled person might have difficulties even learning of available housing.  For example, a blind person would not see advertisements posted on bulletin boards and apartment buildings, and could not browse through apartment guides or local real estate ads that are commonly located at restaurants and campuses.  Similarly, a deaf person is likely to miss-out on radio advertisements and word-of-mouth endorsements from non-signing friends.  As Becker explained, deaf people often are excluded from the conversations around them.  If a disabled person never learns about that great new building across town, then he/she cannot inquire about availability there.  Learning disabilities might also impede a person’s ability to discover available housing.  It would be more difficult and frustrating, although probably not impossible, for a person with dyslexia to search incessantly through listings in newspapers or on the internet.  


Assuming that a disabled person successfully locates property for sale or rent, he or she might then face discrimination due to stereotypes and fear.  Without blatantly discriminating or lying about housing availability, which is prohibited but still occurs, sophisticated landlords, sellers, or condo associations (collectively referred to as “Owners”) might use more subtle techniques to discourage the disabled from obtaining housing (“attitude discrimination”).  This could affect persons with disabilities across the board and likely is caused by stereotyping and false assumptions.   For example, an Owner might fear that allowing an individual who is mentally retarded, confined to a wheelchair, or blind to join a community will upset a community’s image, drive down property values, or discourage others from moving into the community.  Similarly, those same fears might prevent the construction or relocation of “special” communities, such as those dedicated to housing the blind, deaf or mentally retarded, into a neighborhood.  Ironically, if a special community existed across town, it would not be surprising if an Owner suggested that a disabled person inquire about availability there instead.    


Finally, a disabled person who acquires housing may face inadequate accommodations for convenience and safety [assume that an Owner either has no duty to accommodate or is unlawfully refusing to do so].  Although a property owner, assuming financial ability, could modify property to satisfy special needs, a renter would need permission to make structural renovations and likely would be hesitant to invest significant funds into a non-permanent residence.  For example, a person confined to a wheelchair would require low sinks and cabinets, a ramp instead of stairs, wide doorways, and safety bars in the shower.  A blind tenant might need to find a landlord who would allow a seeing-eye dog to live inside.  A deaf tenant might require an electronic lighting system that flashes when the doorbell rings, when the fire alarm sounds, and when the TTY telephone system rings.  

Fall 2002 Model Answer #1:  I imagine that there are several kinds of problems that people with disabilities face in relation to housing. First, I am sure that people with disabilities are blatantly refused housing because of their disability. Landlords in many apartment buildings are probably worried about having disabled tenants because they fear the possibility of needing to make costly changes in order to accommodate the disabled person. In addition, I am sure that landlords, especially in upscale rental housing, discriminate against persons with disabilities because they may believe that it will make their existing tenants feel uncomfortable seeing a disabled person on a daily basis.

Second, as we have read, landlords often will not grant reasonable accommodations, even inexpensive reasonable accommodations, that people with disabilities may need in order to enjoy the housing they live in. Third, other tenants may harass people with disabilities especially if their impairment results in unusual behavior. For example, a person who has Tourette’s Syndrome may uncontrollably yell out obscenities and this may cause other tenants, especially children, to harass that person. Fourth, persons with disabilities may have trouble simply finding suitable housing. Not only may many housing complexes be physically inaccessible for the needs of the disabled, but also because many people with disabilities may not be able to drive an automobile they may need housing that can accommodate their other needs. For example, a person with a disability may need housing that is close to public transportation or within reasonable distance to shopping, health care facilities, and places of employment.

Finally, people with disabilities may have trouble affording suitable housing. While many people have trouble affording suitable housing often times people with disabilities may have to spend large sums of money for health care or accommodations they need for their disability. Furthermore, as was illustrated in Breaking Down Barriers many employers may be reluctant in hiring people who have disabilities. Thus, they may have less money available to them to spend on housing.

There are several problems that people in wheelchairs may have relating to housing. If the doors in their dwelling are not very wide they may have trouble getting their wheel chairs to fit through. Further, people in wheelchairs will have trouble using the facilities if a grab bar is not installed in the bathroom. When people are in wheelchairs they are much lower to the ground than people who are not in wheelchairs. Therefore, they may have trouble cooking, accessing things stored in cupboards, or pulling food items out of a refrigerator/freezer.

People who are hearing impaired also have several problems with housing which are related to their disability. First, they will be unable to use a normal telephone and will thus need a TDD phone. Second, the hearing impaired cannot rely on a knocker or a doorbell so they will have to have some system to let them know that a person is at their door. Finally, they will need some kind of substitute for a fire alarm because they will not be able to hear it going off.

Those who are vision-impaired also face several problems with housing. First, it may be difficult for them to negotiate a lot of steps, so they may need housing on a ground-floor level. In addition, the vision-impaired commonly may need seeing-eye dogs so they must be able to keep the dogs with them. The blind may need housing that does not have tight quarters in order to ensure that they do not trip over things and/or injure themselves. Finally, vision impaired people may find it difficult to use small knobs or buttons. For instance, in the kitchen they may need larger knobs on appliances.

Fall 2002 Student Answer #2: A person who is confined to a wheelchair faces may obstacles finding suitable housing. The first and most difficult challenge is overcoming the landlord or owner's preconceived notions of disabled persons. The landlord may feel that renting to a disabled person in a wheelchair might increase certain costs. The landlord will be faced with making accommodations which may be potentially expensive. Second, the actual location of the apartment could be difficult for the person with a wheelchair. If a building does not have any elevator access, then the person must be choose from first floor apartments. If housing on the first floor is unavailable, then the disabled person is effectively "cut out" of housing. Third, certain accommodations will be necessary to enjoy the housing and if those accommodations are not made, that person really does not have "housing" in a conventional sense. Administrative delay on the part of the landlord could lead to major inconvenience for a person in a wheelchair. Doors might have to be widened and bars may have to be placed in the shower. If these changes are not made, an individual cannot bathe and cannot access all the rooms.

A blind person will undoubtedly face difficulties obtaining housing. Like the person confined to the wheelchair, the blind person will have to overcome the landlord's preconceived notions of blind people. Society oftentimes is patronizing to blind people. They are seen as individuals that need care and attention. A landlord may adhere to such a stereotype and make every attempt possible to avoid renting. Second, necessary accommodations could conflict with the landlord's established policies. For example, a blind person might need a "seeing eye dog" to safely walk. If pets are disallowed in the complex, this blind person will suffer from (1) the delay in obtaining this accommodation (i.e., the application and approval process) and (2) the reactions of disapproving tenants. Third, just as the person in a wheelchair, the blind person will need accommodations in order to enjoy the housing. This could include special phone lines installed as well as the need for a personal care assistant. Applications for these accommodations could potentially be subject to administrative delay.

Lastly, an individual with Tourette's syndrome, like the person confined to a wheel chair or the blind person, will face enormous challenges. First, a landlord will probably not be receptive to an individual who has uncontrollable outbursts. She or he will likely have certain stereotypes about "those" types of people. Secondly, a person with Tourette's syndrome will be potentially loud because of her/his disorder, thus affecting the quiet enjoyment of other people's property. The resulting dissonance could cause the disabled tenant to suffer personal humiliation. Lastly, a person with Tourette's syndrome may need costly accommodations, such as the installation of sound proof walls and a personal care assistant. These accommodations will be subject to administrative delay.

People with disabilities face many challenges daily. These challenges stem not only from their personal challenges but also in their interactions with other people. Tenants, landlords, and owners may be misinformed and unconsciously (or very consciously) conform to socially-crafted stereotypes. These stereotypes are at the root of the problem of the disabled individual.

Spring 2002 Student Answer #1: Access to housing for people in wheelchairs can be a major problem.  There are limits to the types of accommodations available for wheelchair access.  Certainly, access to the building itself can be accomplished by constructing a network of ramps.  However, if we are considering apartment style housing, which is composed of a series of identical units, then the problem is of a much larger scale.  It seems that the normal method of constructing an apartment – high cabinets, counters meant for use while standing, bath tubs that require one to climb in – becomes a daily obstacle course of physical challenges and impossibilities for someone in a wheelchair.  Without constant third party aid or a completely customized unit, people in wheelchairs have limited housing choices.
A person in a wheelchair cannot rent any apartment without making several accommodating renovations.  This need to customize or hire an assistant creates considerable costs either for the tenant or property owner (though it seems doubtful that the property owner would assume the cost of reconstructing an apartment to fit the needs of a tenant in a wheelchair).

The visually impaired face another housing challenge particularly in housing with common areas like elevators and laundry rooms.  We all rely on signs to get where we need to go; however, if a blind person has not mapped out all of their routes and is not aided by signs in Braille then they are severely limited.  In most cases elevators have Braille signs and the cost of including such signs is minimal.  In addition to this access problem, it is possible that a property owner might be reluctant to rent to a blind person because they are more likely to bump into things and tap things with their walking stick.

Housing not equipped with alternatives to devices operating on sound would tend to discriminate against deafness.  For instance, doorbells to apartments would require re-wiring to connect the lights in the house to the doorbell (smoke detectors are another example, though they are sometimes equipped with a flashing light).  While the solution is cheaper than in the previous example, it raises the same question of who should bear the burden of cost.  If any non-disabled tenant required some custom feature surely he or she would assume the cost.

For example, in Manhattan a typical solution to high rent is for two people to rent a one-bedroom apartment and build a wall to convert it into a two-bedroom unit.  The tenant assumes the entire cost for this sort of customization.  This scenario seems acceptable because the tenants are making a change that goes beyond what the reasonable land owner needed to consider when building a one bedroom apartment – a bedroom, a common area, kitchen and bathroom.  However, in the case of the deaf tenant, a basic necessity is a light activated doorbell.  Some might characterize the flashing doorbell as a custom feature.  Should the deaf tenant have to pay for that renovation, and if they are forced to pay has the landlord discriminated against the tenant for not assuming the cost of such a basic living necessity?

People with disabilities will not only face physical challenges with housing, but social ones as well.  It is possible that property owners would refuse to rent to people with disabilities they assume that a disabled person cannot work; therefore, they will not be able to keep up with the rent payments.  Thus, the property owners may refuse to rent to a disabled person as a losing economic proposition.  Property owners may refuse to rent to a disabled person because they are concerned about the reactions of other tenants.  Judge Gail Bareola in Breaking Down Barriers described the sheer discomfort people feel around disabled persons when she recounted a story about a party where other judges who were too uncomfortable to approach her because she was in a wheelchair.


Before renting to a disabled person a property owner may also be concerned about what to do with an apartment that is customized for the disabled tenant after that tenant leaves.  This presents the property owner with another economic burden.  The property owner would either have to lease the apartment to another person with the same configuration needs, or invest more money to return the unit to a conventional set up.  Since the owner’s main goal is to keep units rented he will probably want to maintain the status quo, and will likely refuse to rent to someone with renovation needs.

Spring 2002 Student Answer #2: Looking around my apartment, I can see lots of potential hardships for many disabled people.  For instance, I live on the second floor, which can only be accessed through stairs.  That leaves practically anyone with a walking impairment disability from even entering my apartment.  All the rooms in my apartment (besides the kitchen and bath) are carpeted.  This also hinders the mobility of wheelchairs or similar devices.  Problems with the height of counters, cabinets, phone jacks, appliances, closets, etc., are probably common occurrences for the walking impaired, especially if they are not able to stand at all.  Therefore, due to these difficulties and many others, disabled people requiring wheelchairs have a very difficult time living alone.


Similarly, blind people may have a difficult time living along as well.  Even though the blind tend to develop outstanding sensory skills by being able to “sense” what is around then, there are many potentially dangerous situations.  Strangers coming to the door are dangerous.  How does the blind person know the stranger has good intentions and is not going to harm them?  Sure, of course, this is true of every person, but viewing the stranger at the door helps to assess his intentions.  Everyday chores, such as cooking and cleaning, would also be a deterrent to the blind.  Using the stove is very dangerous if one cannot see.  What if a blind woman reaches for a pan on the stove but touches the hot burner instead? If a blind person chooses to live independently, many of these potentially dangerous situations can be avoided by the use of special equipment, made specifically for disabled people.  But, as the film demonstrated, the synthesizer that the blind man required just to be able to “read” his law textbooks cost approximately $5,000.  Not only would a blind person face potential dangers from everyday occurrences, the price for specialty equipment would be astronomical.


Finally, a mentally impaired person would also have difficulty living on their own.  Depending on the severity of the illness, they might forget simple things, like turning the oven off when done cooking.  One a more personal note, for instance, my boyfriend’s father has brain cancer.  He still lives at home with his family, but he is deteriorating rapidly.  Due to multiple strokes, his speech is severely slurred, and he has trouble simply keeping his balance.  There is a list of restricted activities he cannot do when no one else is home, including walking up or down stairs and showering.  During winter break, I was upstairs sleeping and his father apparently got up to make himself breakfast.  He put toast in the toaster, put a plate on top of the toaster, went back upstairs, and apparently forgot about it.  Luckily my boyfriend was downstairs, smelled the smoke, and was about to put out the small kitchen fire the toaster and melted plate created.  However, if he was not there, who knows if I would be writing this paper now.


The mentally disabled group especially, but all disabled people in general, face discrimination from landlords all the time.  Mostly because of these potential dangers, they are not viewed as very good tenants.  “Regular” people are frightened to be their neighbors.  They often require special treatment, which “ordinary” tenants do not.  Therefore, disabled tenants tend to require more work/attention from the landlord.  From a landlord’s point of view, why would they accept a tenant that requires more work, when they can get the same amount of money from a “regular” tenant?  Luckily, the government is enacting statutes such as the ADA (which does not specifically cover housing) and groups like HUD are attempting to curb the discrimination against the disabled in housing as well as the workplace.

Spring 2002: Student Answer #3: I imagine that persons with disabilities would face a wide range of problems relating to housing.  Initially it must be very difficult to even find housing that can accommodate the specific needs of a disabled person.  For example, a person in a wheelchair requires ramp access into a house or apartment building, elevator access, wider doors, lower counters, and larger bathrooms.  Finding all of these in one place is probably very difficult to do and as a result many disabled persons probably settle for less than ideal housing.  Therefore, a person with cerebral palsy who is confined to a wheelchair, will probably live a much more difficult life because his or her housing is unable to accommodate all of his or her specific needs. 

Another problem relating to housing may stem from the fact that landlords, before legislation forbid such discrimination, may be hesitant to rent to someone who is disabled.  Such hesitation may be due to the mistaken belief that a disabled person, for example someone who is blind and deaf, is unable to be a responsible tenant.  A landlord may think that if they give housing to a person who is blind and deaf that the risk of accidents such as fire may be very high.  Since a blind person would not be able to see if something was on fire and would not be able to hear the smoke detector go off, a landlord may want to exclude them from their property.  However, many people may not realize that while such a risk may exist, a blind and deaf person is responsible enough to know that they must taken the various extra precautions available to them to protect themselves and others around them.

Perhaps the greatest problem associated with housing for all persons who are disabled is being able to fend for themselves and being able to perform the everyday activities, which most people take for granted.  For example, cooking and baking is very difficult for a paraplegic in a wheelchair.  To do certain things requires the help of other people, help which is often probably very limited.  A person who is blind is also faced with the idea of safety.  If a hearing person is awakened in the middle of the night by a strange noise, they simply open their eyes to see if someone has broken into their home.  However, for a blind person this is not the case, and such safety concerns must be overwhelming.  For a person suffering from a disease such as polio, where not only their mobility is limited, but they suffer from extreme exhaustion when performing the most simple of tasks, life would be very difficult.  Doing such things as taking out the garbage and keeping the house in a relatively clean and sanitary condition would pose many obstacles, all of which would contributed to the difficulties of life with a disability.

Review Problem 2A
(Professor’s Comments & [Unedited] Best Student Answers)

Professor’s Comments:  I was looking for arguments from the statutory language, from the intent of the 1866 Congress, and from the intent of the 2025-26 Congress.  Interestingly, although I thought the two sides were relatively balanced, every majority opinion affirmed the court of appeals. As is often true for opinion/dissent questions, a number of students received lower scores for failing to sufficiently defend their conclusions. Significant arguments and common errors are described below.

1.  Arguments from Statutory Language: Literal or Plain Meaning arguments not easy because normal interpretation of statute is that it covers “race,” which is not explicitly mentioned.  Many students focused on the word “citizens,” which is used in §1982 where §1981 says “persons.”  However, the word doesn’t mean that the statute prohibits any discrimination against “citizens”; a woman who is a citizen cannot raise sex discrimination claims under §1982.  Probably the two best language arguments students raised were:

· Congress intended “citizens” in §1982 to be a subset of the “persons” mentioned in §1981.  Because Lilistines are not human, they are not “persons” and therefore not “citizens” either.

· Some Lilistines literally are “citizens” and not “white”, so the statute requires thet they be treated like white citizens. 

2.  Intent of 1866 Congress (Meaning of Race):  Obviously the 1866 Congress did not specifically anticipate aliens from outer space, so you could argue that they should not be protected by §1982. However, there was lots of room for discussion as to whether or not Lilistines are a “race” under the logic of St. Francis and Shaare Tefile (and if not, what are they?).  See the model answers for examples.  Because the key language of §1982, especially as interpreted by the courts, looks like the product of Blatt’s policy community, you could usefully make Foster arguments here.  (See first model.)
3.  Intent of 2025-26 Congress (Significance of Amending FHA but not §1982): You should have discussed the significance of the new legislation.  As the models demonstrate, there is a tension between the stated objectives (denying anti-discrimination claims to Ls) and what Congress literally did (changed the FHA but not §1982).  A couple of students cleverly argued that maybe Congress didn’t amend §1982 because they assumed it would not apply because they did not think rejecting Ls was race discrimination.  The new legislation also provided opportunities to make Keen arguments (because of the compromise) or Handy arguments, because of the political uproar.  You also might have discussed the relative significance of the sponsor’s explanation of what happened.

4.  Other Common Concerns:

· Policy arguments need to be connected to the statutory question here (see 1st model).  The Court’s primary job is not to balance economics and civil rights concerns, but to decide what Congress wanted.  Quite a few students discussed “immutability” although nothing we read in conjunction with §1982 suggests that Congress cared about that concept in this context.
· Several students made unconvincing floodgates arguments.  You have no reason to expect that hundreds of alien species are about to descend upon the earth.  Also, the claim that if we protect LS, we will have to protect robots or pets seems overstated, especially as neither group probably would ever be made “citizens.”
· Arguments about “exclusive” v. “illustrative” are relevant in the context of statutes that include lists. Here, we have no list, but instead are interpreting the language, “all citizens … shall have the same right … as white citizens.”
· Many students tried to make Constitutional Law arguments, which was problematic both because you were not asked to do so and because you really did not have the sophisticated tools you would need to do a good job.  In particular:
· Excluding Ls from anti-discrimination laws is unlikely to violate the Equal Protection Clause.  Ls are not humans and it is not clear they are a “race.” 
· Nothing Congress did in 2025 is outside its constitutional authority.  Congress has authority to create exceptions to anti-discrimination statutes, and has enormous authority over immigration and citizenship matters.
· It is not a violation of any principle related to Separation of Powers for the federal courts to interpret an ambiguous federal statute.  We read lots of cases where they did so.
Student Answer #1: This was easily the strongest answer, especially the majority opinion.  I particularly liked the way the student connected the thoughtful policy arguments nicely to the statutory interpretation issues raised by the question.

Majority:  This court begins with the text of 1982. Unlike 1981, 1982 does not mention "persons" but instead says "citizens" so Ls, if citziens would likely be covered under the textual reading of the statute. However, 1982 was enacted as a response to the racial segregation and oppression of blacks by private parties and the government and in 1866 Congress had no idea that aliens like Ls would be coming to the US, so they would not be covered by the original intent of Congress explicitly. The issue is then whether the Ls would be in the implicit intent of Congress through its meaning of "race", the protected class covered by 1982. 

Legislative History of 1982: When 1982 was enacted, it was decribed as a bill to protect all persons in the US and was initially described as applying to every race and color. It indicated that Congress at a minimum intended it to reach discrimination directed against an individual b/c he is genetically part of an ethnically and physiognomically sub-grouping. St. Francis. Based on this intent, it is likely L would be covered b/c L has a different color skin, green and blue, and is identifiable as an alien, which would be a sub-grouping of the population. 


The difficulty here is whether L could really be considered a "race" b/c L is not a human and Congress made no mention of 1982 covering non-humans. However, the lack of mention was not due to not wanting aliens covered, but was b/c Congress simply could not fathom it would ever have to give rights to such a group then b/c it didn;t know they would be here. This is then not an absolute bar showing their negative opinion of inclusion of Ls, but an ommission due to lack of knowledge and should not operate as a bar for this court to exercise its discretion when the legislature leaves things untouced by its statutes.

Defs: Second, this court looks to defs of what race meant to determine Congress's intent. Dictionaries then defined race as a common stock or a group of ppl beloning to the same stock. Some described race as ethnic groups, a narrower concept, allowing for more distinctions.


The fact that courts have applied race to Arabs, Jews, or even Colombians show that they understand that the definition should fit the circumstances that requires its application. Eg, in Cardona the judge said that Colombians were a race under 1982, which probably was not fathomed by Congress at the time it was passed, but is a distinction recognied in S. FL that creates discrimination. Therefore, race should be adaptable in order to fit Congress' purpose of ending discrimination and guaranteeing equal rights to all citiens. 

2025 Negative Legislative History against 1982 applying to Ls:  As the dissent points out, Congress did not extend protection to Ls under title VII or the FHA. This should not be dispositive because as the Court of Appeals noted, Congress's failure to mention the Civil Rights Act suggests that Congress did not intend to prohibit 1982 claims. We have to assume that Congress took care in enacting its statutes and thought about why it included what it did and ommitted what it chose to. We decline to assume that this was a mere overlooked detail by Congress, that it didnt notice it didn't include 1982 in the prohibitions.

Policy Community:  This court is most persuaded by the Court of Appeals’ argument that the discrimination against Ls is frighteningly like race discrimination against humans. African Americans (AAs), forced by historial practices like restrictive covenants and insurance redlining had to live segregated in inner cities and simply did not have the same resources that white Americans had. This period of history- with its problems that still persist today- is why this court as a branch of the government must act affirmatively against oppression by a majority. B/c the government was a major contributor to these issues, it has a duty to eradicate them. Although Ls are not historically discriminated against, obviously, the comments by the "Human First" groups are strikingly similar to discriminatory remarks by groups like the KKK against AAs. By not responding to them and the dangers they pose for the values of democracy- the ability for individuals to be equal with the same rights- this court would be allowing hateful oppression and transgressing into that negative history we have so adamently been working to get past and correct.


Further, §1982 is a product of the policy community [could briefly defend this], which means we should focus on its purposes. Blatt. Here, the public is split on whether the Ls should have the same rights as other human citiens. On the one hand, ppl are worried about losing their jobs to aliens. On the other, US business interests were worried about trade opportunities lost to EU and China by not giving Ls rights, as well as a segment of the population that thinks giving Ls equal rights is the correct thing to do morally/ democratically. These were the motivations behind Congress to enact its citienship statute and are the same motivations this court looks to. 


It would frustrate the intent of Congress to withold 1982 rights to Ls in the sense that if Ls to not have equal rights, how are they in any sense equal? 1982 guarantees BASIC protections- the FHA and Title VII build on these by guaranteeing other rights essential to livelihood or expanding on basic rights, as shown by their substance (eg FHA prohibits discrim'y ads which isnt as essential as 1982's protection of the right to hold property or 1981 rt to enforce Ks.)Thus, Congress likely ommitted withholding 1982 rights for that reason. If Ls did not have the rights to hold property or make contracts, they could not conduct business in the US or it would be more difficult b/c they would have to solicit only ppl that would be willing to work with them, thus providing a hindrance to competition w/ the EU and China which have given L's citienship (assuming that they also have rights there). 


Further, although a segment of the population is opposed to Ls having FHA and Title VII rights, there is no indication that ppl did not want them to be able to buy property at all. 1982 has been applied to covenants and deed restrictions based on race & explicitly states "to purchase", so it should be able to protect ET, the P in this case, against bein turned down for housing solely b/c of race. As there are 400,000 Ls in the world right now- a number probably increasing- and Congress obviously wanted to protect them somewhat by extending citienship, this Court must extend that protection. Otherwise, the effect on such a large growing population would be huge and detrimental to the Ls, to democracy, and America's foreign policy abroad (other countries would prob look down on US for treating citiens inferior even if aliens, we are supposed to serve as a model). AFFIRMED. 

Dissent:  While it is sad that the Ls have been subject of discrimination and this is a problem that America must face, I respectfully dissent. It is not enough in a 1982 claim to say that actions are racially motivated, but the group must be one that Congress intended to protect. Here, it is unfathomable to say that Congress in 1866 intended to protect Ls as it did not even know what Ls were then. Further, the definitions the majority cites all refer to human characteristics and disctinctions. Ls are not human and would not fit into any common sense understanding of human races, they are aliens.


If in the future discrimination against Ls gets worse, Congress may remedy the situation, but that it its job and not the court's. (Institutional Competence idea from Truepenny.) Right now the public opinion is split on whether the majority wants Ls to have the same rights as humans, and until a clear opinion is decided the majority should not go making its own opinion for the public. The moral responsibility of this legislation as it affects Ls rests entirely in the political branches, not this court.


In the present, it is clear that Congress did not intend Ls to get this protection b/c it explicitly denied Ls rights under the FHA and Title VII when it granted Ls citienship. By its holding, the majority is circumventing Congress' intent and giving Ls claims that they should not have under 1982. The FHA protects housing rights and the Congress didn't give Ls claims under it b/c it did not want them to have housing rts. Congress's intent was to give Ls an inferior type of citienship until Americans born here, humans, can decide what they would like to extend in terms of benefits. This is entirely consistent w/ public policy as it is undetermined.


Finally, the majority's approach presents the problem of the slippery slope. This court's extension of a statute that in the beginning (1981) states "person" to something obviously not a person is expending it WAY beyong what 1866 Congress intended in protecting delineated protected categories of individuals, in this case race. It could also increase the amount of claims brought under 1982 and hinder judicial efficiency and create administrative burdens for the courts.  I respectfully DISSENT.

Student Answer #2: This was probably the second best overall answer, although there is not quite enough defense of some major points in the majority opinion.  However the student has a good sense of the key issues and makes some clever arguments.

Majority:  A CoA for L's should be available under §1982 for the following reasons:

Textualist Interpretation of the statute (Keen)(Scalia):  
The word "citizens" is the descriptor for who gains protection under this statute.  By allowing L's to become citizens, the government simultaneously included them under 1982 protection.  The only recognized exemption under 1982 is non-citizens.  Additionally, the canon of expressio unius posits that inclusion of one thing in a list implies the exclusion of all things not listed.  For this reason, Congress's specific exclusion of Title VII and the FHA while neglecting to mention 1982, indicates their willingness to allow 1982 claims.  While admittedly the current Congress did mention employment and housing as things not to be protected, they did not explicity disallow 1982 claims and as such, we should look to Congress's past and allow it, thereby letting the legislature determine whether or not to amend the statute.  

Is L a race? The only type of claim allowed under 1982 is race based.  The issue then, is whether L is a race or not.  We find that, based on the St. Francis interpretation of race as sociopolitical rather than biological, L should be considered a race.  Ls are, practically speaking, capable of all human functions.  The distinction between species and race, while certainly biologically legitimate, is undermined by the courts determination that race should be viewed sociopolitically.  The 400,000 Ls that live on Earth are sufficiently humanoid to deserve race-based protection.  


Shaare extended protection to Jews, demonstrating a willingness to expand the statute as neccessary to provide across the board protection.  Stirgus (N.D. ILL.) noted that the real concern is that people will be deprived of the use and enjoyment of basic property rights based on a classification that is completely unjustified.  

Legislative History:  The Civil Rights Act of 1866 sought to eliminate the badges and incidents of slavery.  Disallowing protection for Ls would reinstate this very thing.  Douglas’s concurence in Jones was a very enlightened acknowledgement that, as times change and sophistication grows, so will the sneakiness of racial discrimination--this practically forshadows the issue at hand.  Sorenson demonstrates the kind of risk that even humans would face were this claim disallowed--potential eviction for associating with Ls. [Good use of both Jones & Sorenson]. 

Dissent:  A CoA for Ls should not be available under the 1982 Civil Rights Act of 1866.  As this issue is highly ideological, popular will should certainly be accounted for and we must look to the Public Community (Handy) and see where their preference lies--clearly they do not wish to extend these claims to non-humans.  Ultimately, who are we protecting?   

Congressional Intent: St. Francis, though a 1981 case, delves into the legislative history for determining how far to take a "race" claim.  Surely the Congress of 1866 did not intend to protect an alien species.  Likewise, the current Congress meant to prevent Ls from bringing fed. anti-discrim. lawsuits.  In Kramarsky (NY Sup Ct) discrimination is expressly allowed when based on categories not in the protected class list.  

Is L a race?  1982 protects people from race discrimination.  Nowhere in any statute is species referenced.  Ls are completely biologically separate from humans, and thus do not deserve protection under the statute.  We are concerned with protecting our own.  The purpose of the statute (Foster) is not undermined by disallowing this claim.  Never forseen by previous Congresses is the available remedy of returning home to another planet.  We are not denying all housing options--merely refraining from extending them here.   [This is clever].

Policy:  If we allow this species to bring claims, the courts will be even more overburdended by people who have significant options unavailable to humans--returning home.  Likewise, we will effectually be eliminating jobs and housing opportunities, already overburdened, from the human marketplace (Miller).    

�   I guess that would depend on what you think of light piano jazz.  But seriously, he was not a particularly good attorney, used up more resources than the rest of his unit combined, and was difficult to fire when suspicions surfaced about how he was treating female subordinates.  Knowing this gives me a bit more sympathy for employers than I would otherwise have had.  Contrary to the representations of the video, even if a physically disabled person provides his or her own equipment, the likelihood is that there is a greater expense and risk in hiring him or her than in hiring people without such limitations.  The bottom line is that for the most part, the "Law" is a business, and firms will do what will earn them money.  The more employers find, like one of the partners interviewed on the video, that people with disabilities tend to compensate for their physical challenges by being even more dedicated and producing higher quality work than people without those challenges, the more likely they will be to hire people with recognizable disabilities.  While hiring someone with an obvious disability may make for a good public relations move, the positive press would only be worth it if the attorney is productive.  I do not know much about employment discrimination law, but I gather that, as in housing law, it may not be easy to prove that someone who needed certain physical accommodations was not hired because of a "primarily attitudinal barrier." The hiring committee might claim that the firm simply could not afford the necessary accommodations, or that that individual could not possibly bill the amount of hours needed to make him or her a profitable prospect for the firm. 
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