PROPERTY A SPRING 2015 FINAL EXAM

“Harry Potter and the Bundle of Sticks”

Comments, and Best Student Answers

QUESTION I:  Professor’s General Comments



54 students chose this question, making it the second most popular.  There were a quite a few answers that were strong overall and even more that did solid work on the fact investigation of at least one of the three concerns, which are addressed individually below. I particularly rewarded students who addressed most of the major legal and factual topics I thought were important and who explored at least some of these topics in significant detail.  I gave a little bit of additional credit for ideas I saw as particularly clever and for questions aimed at finding negotiated solutions. I penalized students whose work incorporated legal errors or misreading of the problem; who failed to make clear the relevance of some of their questions (I wrote “rel?” on your test); and who failed to explain how you might obtain key factual info (I wrote “HFO?” on your test, meaning “How Find Out?”). Recurring general concerns included:


(i) Balance Among the Three Concerns: You were told to weight roughly equally, BUT many students had significantly more work on E-by-P (presumably because it was first and because it has quite a few elements to address) A fair number of students dealt w (b) and/or (c) in a page or less of bullet points or double-spaced Qs, whichis pretty thin for a roughly 20 minute Q; (and really bad strategy given the instructions).

(ii) Balance in Approaching Your Investigations: 
· Need to make sure you get comprehensive sense of basic evidence that might support/refute relevant claims (e.g., what did kids do on path in (a) and range of possible benefits to the public in (c).  Important to think outside the box, but also gotta do the box.
· You have to look for evidence harmful to your client as well as helpful.  You do no client no favors if you overstate the strength of its positions.

(iii) Care in Handling Felix’s Preliminary Legal Research: You need to stay within the limits I gave you but also do follow-up legal research on the application of the relevant cases in your state.  See comments on each topic below.

QUESTION I Part (a):  Comments & Best Student Answers
(a) Prescriptive Easement (E-by-P):  I had suggested you study E-by-P alongside Adverse Possession (AP) to better become familiar with the similarities and differences between the two claims.  This section proved a good way for me to see whether you understood E-by-P, which is simply claiming that use of a path ripened into an easement, as opposed to AP, where the APor is claiming ownership of the land used. Recurrent problems are noted below under “Elements.”

(i) Generally: 


· Legal research would include cases/statutes laying out requirements, general info re standards of proof and whether E-by-P disfavored, cases involving paths across other people’s land, and claims by a changing group of users all coming from a common entity like a school or a beach club.  All states allow E-by-P, but checking if your state did wouldn’t do any harm.

· Important general factual tasks that few of you recognized included reading the letter from the MA attys, visiting the site, and finding out who at the Biology Dept. (BD) was in charge and who else from BD used the woods, so you could get information about notice, permission, etc. Note that, since MA has legal representation on this matter, you can’t talk directly to MA employees or current students, so helpful to think hard about other sources of info besides BD (former MA students, neighbors, security cameras). Might discuss possible settlement with client and MA.


(ii) Elements:

· Actual: Presumably simply using the path meets the test.  For actual and for continuous, need to look for thorough evidence of the extent of use by the MA students during the SoL period.

· O&N: Start with legal Q: Does state require actual knowledge (AK) or is ordinary O&N sufficient?

· If ordinary O&N, walking on surface would be sufficient (unlikely to have invisibility cloaks and secrecy or thickness of woods not relevant).  

· If AK, check w BD for evidence that specific people knew of use, of break in fence. Check frequency of BD and MA use, evidence of noise or trash, how well-trod path is.  More apparent MA’s use, less likely fact-finder would believe no AK.

· Excl: Check if state requires at all and what rules are re owners and re 3d parties. If state requires, check use by BD and by third parties and attempts to block use (i.e. by fixing fence).

· Cont: 

· Legal: What is SoL? How frequently must claimants use path? What interruptions are OK? Is seasonal use OK? Is school year OK as seasonal use?

· Factual: When use began (maybe check evidence of when fence broken? ? General frequency of use? When during each year is MA in session? Are students still around during vacations? Other MA closures? 

· Adv/Hos/State of Mind: Presumptions of permission from notice or from Exclusive? Other state of Mind Requirement? Evidence of specific attempts by BD to forbid or permit? Law re rejecting permission?

 (iii) Common Problems:  Qs associated with other legal claims don’t belong:
· Ordinary AP: Need behavior like dominant tenement holder, not like owner, so shouldn’t discuss taxes or cultivation/enclosure/improvements or requirements for border disputes.  If test like “ordinary owner,” would focus on ordinary easement-holder.  If color of title, would mean a document purporting to give an express easement (likely MA attys would say so if they’re claiming that).

· Factors from other types of Implied Easements: Again, MA attys would likely say so if claiming other types and would likely try to claim if at all plausible. Should be clear that necessity/reliance not part of E-by-P.
· Factors re Scope of Express Easements: Shouldn’t discuss burden, change in use, whether MA is a reform school or prep school.
Question I(a): Best Student Answers: 

Question I(a) Student Answer #1: [Best overall answer; 2d best on prescriptive easement, but some very strong points, including good on HFO.]

A) Prescriptive Easement (PE)
Caselaw/Statutes 
-How is PE handled in the jurisdiction (JD)?
-What is the applicable SoL?
-Does the JD require all the elements of PE?
 
-Exclusive?

-Adverse/Hostile? Is state of mind required? Good-faith? Bad-faith?
-How are the elements defined?
-Does O & N make presumption of permission?
- Does the court generally disfavor PE?
-How is the property treated in the jurisdiction (undeveloped = protected, etc)? Is the court likely to favor the type of use College of Phoenix (CP) is doing?
General Factual


-Has the college ever given permission to Malfoy (M) to use the path?
 Is there like property around (says next to school and mall but is there other undeveloped plots in the area-take camera out, look at google maps, talk to locals)? Are they for research (local agencies, bio staff)?
Actual use:

-When, how, and who made the path? Has it been enlarged over the years? Was it there naturally as an animal run?
- Who maintains fence? Has anyone seen someone else on the property who is not part of the bio program? How was the encounter handled? (if told to leave, then exclusion/if allowed to stay then evidence of permissive use). Have animals ever broken the fence?
-Are there cameras on the land (some studies use)?
O & N:

-How often are authorized people on the land? What time of day? Has anyone noticed any evidence of others on the land?
-What type of studies are conducted on land? Damage studies? Controlled burns? (also might prevent Continuous) Simple observation? Animal studies (tracking, etc.). May go to what observers likely to have seen. Talk to Bio staff, students, local researchers/administrators (may be agency or other partnering with professors).


- Any grant inspections that investigate the sites? (NSF does this) Check to see if any reports.
-Do researchers leave equipment on the land? Has it been damaged? Any damage reported? Any police reports?
-How long have MA students been using the path? Talk with former students.
-Did they break the fence? When? Who? Look at fence, how noticeable is the break?
-How often do they claim to use the land? What times of day?

- Go look at path, is claim reasonable? Take pictures. Are they navigable at nights?

-How many students were using the paths?

-Have students talked to anyone from CP while on the paths? Seen anyone?

Check security camera’s nearby. Are others using the land to get the mall or for other purposes, public? 
Continious:

-What evidence is sufficient of continuous in the jurisdiction??

-Are studies happening year round?; only during school year? 

-When are students at M? Do students live on campus year round?
Exclusive-if required, but research may be helpful even if not required element. 

-Is public using?
-How are keep out signs handled by the jurisdiction? Are there any?
Adverse (addressed above)
Look at donation form/records. Was the use of the land prescribed in the donation?
 -Limited to research use? Any mention of other use, neighboring school? 

-Talk to donors, administrators about purpose if deemed important.

-What are the consequences for the CP if use deemed outside of donation
If the easement doesn’t affect the research or disallow the donation, is the college willing to negotiation an easement? At what price?
Question I(a) Student Answer #2: [Best on prescriptive easement: very good on lawand solid on facts, but  not as strong nailing down MA use as could be.]
A) E-P: Client: -Talk to client to see what ideal resolution is? Willing to negotiate? Maybe have them pay to continue using? Have you talked to the bio faculty? Willing to have a path for them to use?
General
-Is path visible, do they destroy fauna/flora, litter. Can help prove some elements and also maybe sway judge if kids are destructive. What interest does the school have in allowing the kids to use the path? Discuss with the school the possible resolutions
-Talk to neighbors, any issues with the kids on their lots? Did they discuss with school, what did the school want? How did they resolve it?
-Check SoL in the state and when use started. If not past, maybe can get an injunction to stop them from doing it after ejectment ... Would this legally prevent them from claiming in the future if they did the same thing? 

- How have courts treated E-P before. many places don't like AP.  Clear and convincing standard? what does that mean in JD, higher end or lower end? Look up cases talk to lawyers. What about legal doubts? resolved in favor of owners? look up caselaw. Discuss with lawyers that have dealt with in JD,
A/U
What is the standard for A/U? How much use does the area need to have. Any sort of use of similar easement requirements? 
-How often have the students been using the path? once every weekend? once every month? What time? general mall hours... after hours?
-Talk to bio faculty, notice anything?
O&N
-What standard has the court been using? Maybe using Apparent/readily visible from E-I? mixture of this and surface standing on and see? Does it require actual knowledge or notice. Check statutes/cases.

- Go to area, take pictures of path, how well-defined/ hidden is it? are woods thick Through center of lot in middle of woods? has the path been overgrown? Maybe stake out area and see if kids pass through if noticeable

-Have biology students faculty noticed anything, kids, path while on surface?
Cont
-JDr requirements on these elements? Any presumptions?
-Did they stop using it, again, how long ago, lots of interruptions?
-any tolling provisions that we can tie to lapse by AP? look up statutes.
Exclusive.
-JD requirements. Check caselaw/statutes. Does the JD require complete exclusive use? How about exclusive use only shared with owner and not with public? Presumption of non-adverse if shared with owner?

-Is this an area that both the bio and the students often use/share? talk to bio faculty on where they go vs. where the pat actually is. Presumption that if shared with owner many not exclusive TX, can help us.
-If there are two holes in Fences, do other people also use it, can help break excclusivity.
Hostile/SofM (presumptions)
- Presumption of long term use as hostile? Presumption of shared use as permission? Presumption of allowed use as permission unless user says not thanks but will continue using it? Check case law and statutes.

-Did Faculty, if they knew, let them do it? Do faculty legally count as someone who can give them permission to do it? [MAF: Really Good Q] If so, did the kids ever tell them we won’t do it anymore but surreptitiously do it?
Student Answer #3: [Strong on prescriptive easement: solid on law, quite solid on facts, but no HFO.]

A) Prescriptive easement How easy is it for the dominant holder to win a prescriptive easement?  Look at the case law for prescriptive easement. How favorable is the court to prescriptive easmeents? Will the state count notice as evidence of permission?

Open and notorious 
- For open and notorious, I would check to see what the jurisdiction follows? Do they require that the servient easement holder has actual knowledge (Marengo Caves applied to easements)? Do they only require that a reasonable land owner would notice that the easement holder was using the path?
- How far away from center of campus is the fenced in five acre parcel? In Macdonald, the prescriptive easement was right next door and you could obviously notice golf balls falling onto the rough continuously throughout the day. Is it noticeable that students from Malfoy Academy use the path during the day? 
- How likely is actual knowledge? How forested is the land? Check to see how big the pathway is. Check to see how big the holes in the fence are. Are they apparent? Do Malfoy students only make their trips through the night or after work hours ? Is the path a secret?

- Did the administrators know or hear of students using the path on the land? Were there any encounters between the biology department members with students on the easement pathway?
Continuous 
- Check what is needed for continuous/ does any statute tell you? what is a significant interruption in use looking at the caselaw? Like Macdonald, constant use not needed or possible, but are courts lenient?

- How often do the students use the pathway? - Are they continually using the path? Where is the school located? Do they use the path if it is snowing, etc. (would people notice interruptions in use during the winter? etc.)
- Malfoy Academy is stated to be a private reform school? What is the school schedule like? How long are the breaks? Would this be an interruption or considered to be seasonal use (like in Ray).

Exclusive 
- Does the state even require this element? A lot do not
- Does the state take a literal view of this element? Check case law and statutes
- Did other students or members of the public use the large wooded area for picnicing or recreation? If too much public use Malfoy students might not have been acting exclusively
- How often does the Biology Department use the land? Did administrators or members of the department attempt to act as owners and seal off the holes in the fence/ tell Malfoy students to stay off the land.  Did the college or department ever put up no trespassing signs?

Actual Use 

- Look at case law and statutes/ what is needed for actual use?

- How big is Malfoy Academy? How many kids used the path? Is this path well-known through Malfoy School?

Do the college administrators or students ever use the path or land to access the mall?

- is the path well-defined, paved, how large is the path? is the path paved? Cleared/improved by students?

Adverse/Hostile 

- Does the jurisdiction treat adverse/ permission very strictly, or like an easement by estoppel (after a certain amount of time, permission is not assumed and there is reliance on the easement's use?)
- Case law and statutes on what is needed to show permission or rejection of permission –

 Did any members of the biology department welcome Malfoy students or even wave at them during their walks?

- Did Malfoy students ignore requests by College of Phoenix to not use the path
- When exactly was path established (ten years may destroy any permission given)
QUESTION I Part (b):  Comments & Best Answers 
(b) Speech Access: Need some basic legal; lots of room for detailed factual; need to know Schmid;. 

(i) Legal: Follow-ups to NJ Cases w more details re other colleges (Schmid is about big school/big invite, so check re smaller) & permissible regs, incl location & other limits, time, numbers, noise; local ordinances relevant to public protests.

 (ii) Factual: Note Analysis in Schmid suggests Qs not just about conference, but about campus as a whole; note that talking about last fall/next fall so not current protestors; may not have details on next conference.  Look at: 
· Extent of invitation (generally & for conference; stores or theaters or other public invites; secured/fenced/gated boundaries; lot of conferences);
· Physical layout of college/ordinary use (size, what’s open to public; ease of access; common public use);
· Specifics on Conference (location, near public space, movable; school days; who’s invited);
· Existing College Regs (for conferences, for protests, for students);
· Harms from protest last year or other past protests (helpful to delineate in detail if you want to convince o court to limit next protest in advance; check numbers, noise, violence, litter, interference w conf and rgular college activity; police; arrests; damage; insurance increase; affect admissions/recruiting; alum giving);

· Who protestors were?  Specific group to Q & nego with? 

Question I(b): Student Answer #1: [Probably Best 1(b). Quite solid on both facts and law but no HFO]. 

Generally: How does the case law interpret the prongs of Schmid?

- What is nature and use of the property? 

- How strict is the court in looking at the nature of the activity? Does case law treat privately owned malls different than colleges or college courtyards that are privately owned but often open to public use?

- Which campus building or area was the ocnference located in?

- Does the area look like a public courtyard (see Marsh)?
- Are there any open areas, restaurants, table, and benches that students or other citizens use to protest, give speeches, or hang out in?

- Is this a secluded area of campus? Do people often walk by here for class? Is the conference near the libraries. These students probably do not want loud protestors outside
- Nature and extent of the invitation? 
- Look at caselaw. Does the court seem to require financial businesses or stores in order to find a large invitation to the public? Are they likely to equate a college campus to a town square?  Does the court follow Marsh ideas?

- Check type & sizeof school.  does invitation decrease with the size of private school/ is it a small school?
- What campus stores or areas are on this part of the school? Do outsiders usually come here to eat lunch or go to the bookstore? Do non-students usually come onto the land?

- Are there no trespass signs, video-cameras, etc. that are there to discourage non-students from being there?
- Who attended T’'s conference? Was it open to the public?
- Purpose and extent of the expressional activity? 

- Is the court likely to find this type of expressional activity as a high risk of violence? Look at case law to see how lenient the court is in allowing protestors on campus considering the protestors' manner of protesting and methods used? How strict is the court when balancing the schools interest and students with that of the public/ look at other cases with 1 st amendment issues on college campuses

- Are there other ways to protest on campus? DO people have forums for college complaints or do people often pass out flyers or brochures on campus? - could the protestors reach the audience and students on campus by other means?using other means, such as the internet? 
- What types of protestors are usually on campus? - What are the protestors using to protest? Check to see methods - are they harrassing students trying to get to class, using papers, do they have megahones and props, etc. - Are the protestors using explicit materials? Are the brochures of violent or horrific pictures concerning the issues
- How often does security usually step-in with protestors? (relates to invitation too)
- Restrictions on time, place, and manner of the expressional activity
- look at restircitions and limits usually imposed on protestors by the court/ jurisidction given the venue and type of private property.

- How strict does the court allow private landowners to be? Look at time, place, manner limits
- How long was the conference? Check to see what the conference ws about? How heated are the racial issues and local government issues being discussed.

How long are the protesters outside for? Did the protestors get in the face of students or harass them?
- Check to see if the security can limit the protestors to a certain areas/ check how close the protestors were to the building and area of entrance into and out of the building
- Check to see if the protestors are required to give a deposit for clean up
- Check to see if the protestors are blocking paths and traffic of students between classes (check size of the campus)
- check if protestors have criminal histories or work for an organization known to be violent

- Check to see if college had similar conferences in the past/ if other schools nearby had conferences and how such issues were handled

Question I(b): Student Answer #2: [2d best on part (b); solid sense of Schmid; Pretty Solid on legal; very good on facts.]
Generally (Follows Schmid & JMB)
-Has the jurisdiction applied JMB or Schmid to any local colleges? If so, were the characteristics similar?
-How does the jurisdiction address the line between public and private rights?
-How as the court interpreted the limitations stated in JMB?
 Normal Use
-What is the normal use of the college? OF the space directly outside of the building where the previous protest took place? of the area surrounding the entire building?
-Is it akin to a town square? Do people socialize there? Are protests regular? When someone wants to speak on campus, is that where they go? What is surrounding the area? Shops, resturants, other public spaces? Is there a “town center” close by? Where to people congregate generally in the community? Is the setting rural, with few options? or just next door to the actual town square?


-Do people regularly congregate there? Was the protest on the college’ s campus or on the street?
-Look at school guidelines for use, is a permit required for all activity by the public? Are the guidelines reasonable?
Extent of invitation (see guidelines for use mentioned above)
-Is the public generally welcome?
-Are there signs restricting use?
-Are there restricted hours of use? Times of the year of use?

-Is use restricted during large events for security? Does the college have a relationship with the police? How are these events handled? Look to records, what has been done in the past?
Expression
- What was the nature of the protest? How loud? -Did they litter, pass out fliers, etc. Check local ordinances for noise and litter.

Were the protesters impeding access to the building? Creating a fire hazard? Touching or scaring passersby? 

-Were the protesters impeding other businesses or students? Talk to local businesses, workers, customers. Review news footage, talk to news people that were on scene?
-Talk to protesters. What are they planning for the upcoming conference? Same? Larger? Are they planning to recruit media?
QUESTION I Part (c):  Comments & Best Answers
Property A 2017; Outside Our Coverage; Style Sample Only

 (c) Public Use: The question asks about Public Use generally, so you should investigate both the possible state law challenge (using the Primary Beneficiary test you were given) and a possible federal challenge under Kelo.  Because some of the key tests involve very open-ended Qs (like extent of possible economic benefit) I heavily rewarded factual detail thoughtful identification of possible sources.
(i) General Coverage Points:

· Some students asked if the college had received a JC offer yet & whether the price was good enough, but you were asked about whether a legal challenge could succeed.  The client probably doesn’t need you to decide if it should take the offer.

· The city is unlikely to negotiate beyond the JC offer, so not worth a lot of time.

· Possible political challenge unlikely to be successful once project announced in detail, but could look into briefly and check with other possible challengers.

(ii) Fedl Challenge:  

· Midkiff/RB:  Highly unlikely that big entertainment complex would fail RB, since almost certainly rational to believe would help economy/welfare.  Could ask a few Qs or note that info would come out under Primary Beneficiary (PB). No need to research what constitutes a “legitimate public purpose” (= health, safety, welfare, morals).

· Kelo Plus Factors: Check for facts/concerns raised by majority & Kennedy that might suggest more scrutiny. (To extent Kennedy looks at PB, merge into state analysis).

· Legal: Check if recent fed’l cases in your circuit further interpret Kelo.
· Legal: Check for authorizing state statute

· Facts: Check Process: (Compr Plan; thorough deliberation; reviewable record;  evidence of favoritism; private bfry known in advance?)

· Facts: Check for Bona Fide Purpose & Need:  (Economic crisis; genuine economic benefit).

(iii) State Challenge: PB Test
· Legal: 

· Possible meanings of test:  quantitative, purpose, driving deal? “Clear & significant” part of test?

· Cases applying to big new economic development; how much & what kind of private benefit OK?

· Factual: 

· Check intended economic benefits to public and to H; this is heart of things, so try to be thorough
· Check likely success rates (history of similar projects; evidence re this project)

· Check process leading to project & stated purposes (see Kelo/Kennedy list)


(iv) Common Problems:

· Questions Outside Scope of Midkiff/Kelo/Primary Beneficiary: 

· Meaning of “Public Use”: In practiced, none separate from legal tests employed.

· Tests from Hatchcock or City of Seattle: 
· Negative Side Effects of Project:  PB test concerned with ensuring that benefits flowing to public and not just private developer.  Kennedy adds concern with corruption.  Neither Poletown or Kelo is especially interested in redoing the legislative cost-benefit analysis (e.g., Poletown doesn’t care about long-term energy & environment costs of building cars).  Thus, the following topics are no more than marginally relevant:

· Harms to Potential Competitors/Loss of Benefits from Existing Owners: No case we read discusses these concerns as relevant.  
· Dislocation losses to owners whoise property is taken: Treated as covered by Just Compensation.

· Possible negative effects of project like traffic, crime, gambling or alcohol addiction: OK to spend a little time on (especially re similar projects in other cities), but no case we read treated these as pivotal and client didn’t mention as particular concern.
· Sources of Legal Authority:  State & Fed’l Const Claims, so looking at cases not statutes (except specific kind of authorization statute noted in Kelo)

· Scope of Factual Inquiry/Relevant Sources: Your investigation not likely a big ticket item for college, so start w Qs/sources easily accessible.  Some people asked re big demographic/consumer demand Qs like age & religious beliefs of population. HFO? Might start w accessible info about econ projections etc. from public statemen of govt, from govt records of project development, from HC and from press accts; then if seem to be serious Qs about whether tests met, could ask client if want more.  However, college unlikely to let you conduct a nationasl study of the effects of gambling on nearby college age students.
Question I(c): Best Student Answers
Question I(c) Student Answer #1:  [Best on EmDom; Pretty Solid on Legal (Hints of Kennedy; could have been explicit) Quite Solid on Factual; Good on “How Find Out.”]

c) Use of Eminent domain
-How has the court defined the private benefit? Is large ecomomic gains still able to be considered “merely incidental”?
-How does the jurisdiction define the public benefit? Clear and significant as in Poletown? What has that looked like in past cases??
-Are there additional (policy) reasons beyond economics the government might want this project?
-Depending on how the court defines/decides on “primary,” what benefit will be created? Check meeting records, talk to officials. How is the project going to serve the public?

-Is the area depressed?
-Is a large employer soon to leave or has recently left (ex is it a prison town and the prison is closing).
-Is this part of a larger redevelopment plan (goes to benefit-a cog in the local economic development machine) Talk to the development committee.
-Is there something in the agreement that will benefit the city outside of the obvious jobs and public space? Is this clear and significant (if this is the standard)? taxes
-Is the benefit to HC merely incidential?

-Are there any ties between HC and the city?
-How much does HC plan to make on the project? How have previous similar projects by HC turned out? Benefited the city?

-Is there any evidence of fraud here? Is the city’s public benefit rationale substantiated? Seem reasonable? Made-up? Talk to local development experts, university profs.

-oversight by city? agreement for a number of years? Look at gov. records, contract plans, city attorneys
- Has there been any shift away from current test (strong dissents on recent opinions), is there reason to think the court might be changing-new judges, etc.
Student Answer #2: Basically all state law.  Pretty Good on law; a little thin on public benefit; very good on harms and private benefit, “how find out” and explaining Qs.]
c EMDOM

-Check caselaw to see how JD interprets Primary beneficiary test. Maybe Primary beneficiary, maybe quantitative test, maybe poletown dissent who is driving the deal. Discuss with past lawyers and see what strategies they have been able to use before, maybe a mixture.
- How incidental is the private benefit vs. the public benefit? Check to see what the projected benefit to the public would be, compare with what the benefit to Hagrid's would be. -Check commission meeting records; negotiation records, lobbying efforts with statistics/ projections, shareholders meetings & notes. 
-Is hagrid getting some sort of tax-rebate from the county, will the county be financing anything, is hagrid going to give the county any money besides taxes? 
-Is the city in any sort of financial crisis/economic crisis where they would need any revenue from hagrids? Check financial statements the city has made public, tax records, news reports, unemployment statistics. Will any new revenue by hagrids be a lot in proportion to the overall city budget? 

-Check with any tenants that may have signed up for project, what are their projections for there benefits, have they been with hagrid's int he past, how was that business gone. Who are the tenants? high-end, small number of ppl but high margins? Maybe not much benefit to public.
- who will be paying for the increased infrastructure/services? will location have some sort of firehouse included/police station, sometimes places have this like Brickell Citi center. Are we going to need larger roads for traffic? will Hagrids contribute to that construction? sounds like large sums of money will need to be spent? Does deal address this?  Talk to other mayors or commissioners of the other cities 
-Who approached who for the deal? Talk to staffers, reporters? 
How big is Bellatrix? Small? Why would they need that much infrastructure? Could be sign of private benefit. 
How much will they sell the land to Hagrids for? Low could signal H is running the deal.
-Discuss with other mayors, commissioners, residents of other cities with hagrids about who benefits. . Compare statistics from negotiations and financial statements or journalist sources.
What has been the impact of Hagrids on your town? Crime rate? 
How clear were the benefits that you saw, revenue, or job generator-wise (did they hire lots of ppl from your city?)? or did any projections they gave you not come true? if so, how far off were they? 
How much money did Hagrids make in all these towns? 
QUESTION II: General Comments: 59 of 60 students chose this question, making it both the most popular on this test and the highest percent choosing any one question since I started giving choices on my Property Exams.  Those who selected it split the problems fairly evenly: 41 did 2A, 43 did 2B, 34 did 2C and 44 did 2D.  As always, the short problems were the least forgiving of your mistakes. Quite a few answers earned strong scores of 7, 8 or 9 points out of 10 (and the first model for 2A even earned the rare ten).  But quite a few also earned scores of only 3, 2 or 1.
Question IIA: Professor’s Comments: The traditional legendary use of the Philosopher’s Stone was to turn lead into gold, so the basic story here was pretty irresistible.  I saw three possible major concerns for the servient owners:  the shift from lead to gold; the possible effects of the different technology and processing methods used to extract the gold; and the possible extension of the anticipated time frame that QQ would be operating the mine.  I rewarded students who identified these concerns and provided thoughtful arguments of the three types we used to address scope-of-easement issues (see headings below).  I also rewarded good working knowledge of the relevant cases, the ability to identify significant missing facts, and the proper use of relevant policy arguments.  I thought that the challenge here was that the proposed use falls pretty clearly within the purpose described in the grant, so you needed to address whether the servient owner could succeed anyway either due to the name of the mine or to possible increased burdens. 

(1) Language Arguments: The easement allows “all personnel and equipment needed to extract and process metal from the McGonagall Lead Mine” to cross Broom-Acre (BA).  Because what QQ wants to do is “extract and process” gold, the only real question under the language is whether “Lead” in the name of the mine should limit the kind of metal they can use the easement to extract. One thought would be to see if it is common for a single mine to yield more than one kind of metal.  If that happens a lot, maybe reasonable to think calling it a lead mine doesn’t limit what you can extract.  (See1st model on this topic).  Common problems:
· Gold is metal. Period. If you didn’t know, and said I’m not sure, I’d try to help you out, but several people said gold is not w/in the “ordinary meaning” of “metal.” Why??

· Quite a few students said, as in Chevy Chase, there was no limiting language here.  This is untrue.  The easement is limited to metal extraction.  QQ owners couldn’t open a restaurant or theme park using the easement. 
· The parties’ intent regarding the time the easement would end is not a language issue because no time limit is stated in the grant.  You could discuss the time extension under burden or purpose. 

(2) Burden Arguments: You are looking for significant increases in burden beyond what the parties expected.  Chevy Chase says look for a big enough change that it effectively creates a different easement.  Two strong possibilities and one weaker one:

· Effects of new mining technology and new chemical processing methods: You’d need to determine whether the new technology/processing takes place at the mine or elsewhere.  If at the mine, then what effects are there on Broom-Acre (noise, smoke, smells, transport or release of toxic materials) and are any of these “significant?”
· Impact of extension of the time the mine is operating:  Would the extension be a problem if QQ owners were still mining lead? Is the likely extension outside the reasonable expectations of the parties (especially given that the time frame was uncertain to begin with).  Was BA ownership relying on easement ending in order to begin some project of their own?
· Necessary increase in security to protect valuable gold:  I thought this was a cute idea, but it seems unlikely to me that this will place a significant burden on BA because the mine is on QQ land and QQ owners presumably have every incentive to provide adequate security both for the mine itself and for the very short time the mined gold is crossing BA. 

(3) Purpose/Quality/Ev v. Rev. QQ owners will argue that quality/purpose is still the same: mining metal.  BA might respond by 
· Arguing possible increases in burdens (changes in technology/timing) change the use of the easement too much.

· Some states terminate an easement if its purpose ends, which would leave the parted arguing whether the purpose was mining metal or just mining lead. 
(4): Possible Policy Arguments (Need not just to state policy, but also to explain how it would affect outcome of case).
· Relatively easy to renegotiate for new circumstances because only one party on each side. 
· Because there is a lot of money at stake, might be fairest to force dominant owner to renegotiate so servient owner can take a share.
· Might see who drafted and interpret against drafter.
· If common to have multiple metals from one mine, maybe dominant owner should have foreseen and expressly protected right to mine second metal. 

(5) Common Problems Using Cases:

· Chevy Chase: Breadth depends on very open-ended language (“perpetual,” “successors & assigns”etc.  Here limited to extracting metal so not nearly as broad.
· Marcus Cable: Can’t just cite for narrowness.  Here, lookslike proposed use wityhin stated purpose so probably OK.
· BOTH CASES say specific use doesn’t have to be w/in original intent of parties.
Question IIA: Best Student Answers 

Question IIA: Student Answer #1:  This answer earned the only score of 10/10 on any of the short problems this year.  Although it is not perfect, the student included considerably more useful ideas than anyone else, did easily the best work on language arguments, and provided a strong list of factual questions relevant to possible burdens.  The only serious weakness was failing to treat the expansion of the time frame as a possible burden or quality concern. 

(1) Look at Language: Here, the main issue that arises out of the language is the phrase “process METAL from the McG LEAD mine.” Under strict interpretation of the language, gold (just as lead) is a metal and therefore satisfies this first prong. The issue arises as to whether McG Lead Mine is the name of the mine or whether “lead” is a qualifier restricting the the use of the mine to only lead mining. The language of the grant is ambiguous and leads to uncertainty. Are mines often converted depending on veins found and would it be reasonable to find lead mines that mine other metals or are the names of mines specific to what they mine? [MAF: That is a really good Q.] Because McGonagall Lead Mine is all capitalized, it seems more likely to be the name of the mine than what is being mined and therefore the language would permit continuance of the express easement.  [MAF: Another very strong point..] Other Issue: Time: They believed the mine would dry up in 50 years but because this is not in the wording of the grant (timing) then this is a non-issue under the first prong.
(2) Evo Not Revo: Mining is mining is mining. Is there such a revolution when you merely alter what is being taken out of the ground? It seems more likely to be evolution as you merely evolve what is taken out of the ground as you progress deeper and deeper into the ground. The lower you go, the more you evolve just by the nature of the trade. However from a miner’s perspective, this may be obvious but would a layperson understand that the deeper you go the more likely you are to find other forms of metals? This again leads to no true answer. Is gold a revolutionary change from lead? Value-wise it would be revolutionary because the value of the mine skyrockets, but simply intrinsically, you are merely removing ore from ground. (radioactive plutonium mining would more likely be revo).

(a) Chevy Test:  Quality of Change: Here, this is akin to a train track being turned into a walking path. Serving transportation is akin to merely changing from mining lead to mining gold. This prong is likely met because there is not much of a quality change in what the mine is being used for.
(b) Marcus Test: Purpose based on Language: Based on the language of the grant, the purpose has not changed. Metal is being processed. 

(3) Increased Burden:  This is a factual question that depends on whether there are additional needs required for gold mining. Look at increase in: machinery, employees, traffic, dynamite use, pollution, toxic waste as secondary effect, regulations, public exposure, expenses... If all or most of these come in the positive then the burden could be deemed to be significantly increased.

Question IIA: Student Answer #2:  I chose this as a model from among several fairly strong answers that earned 8/10 on this problem because this student probably did the best job with the purpose/quality arguments, and clearly saw a lot of possible burden issues even though the answer doesn’t address the “Lead Mine” language..
 (1) Proposed use reasonable in light of language?: The language of the grant makes the easement ongoing as indicated by the fact that it is granted to the "successors and assigns" of the various parties. In addition, there is no termination clause, meaning nothing in the language indicates that the mining needs to stop at any given time or upon any given set of circumstances. In addition, the grant specifically provides for the mining of "metal", not just "lead." In addition, the easement grants transportation to/from HH for the purposes of mining with no stated limitations.. 

 (2) "Evolutionary or Revolutionary"?: Evolutionary changes are gradual changes that flow naturally from what came before, whereas revolutionary changes are sudden, unexpected, unheralded changes.  The proposed used here is likely an evolutionary change. The discovery came after many years of mining lead on the property. The parties clearly contemplated the possibility of technological developments, so the material being mined may not matter.
. However, the new proposed use arguably came about suddenly, with the discovery happening in a short span of time. This lends itself more to "revol" change than "evol" change b/c after 50 years of lead mining, could be a totally new operation if suddenly changed to gold mining. The discovery and subsequent mining of gold may require a far more invasive, sophisticated type of equipment and chemical processes than where used to mine lead. Perhaps the new equipment is heavier, louder, more destructive, and more abundant than the old equipment. The chemical processes may be more damaging and harmful to the property (although lead on its own is a far more toxic material than gold).  But given that gold and lead are both metals, the necessity for bulkier equipment may be overstated.  
 (3) Significant increase in burden?: Broom-Acre may argue that the proposed us poses such a significant increase in burden that it creates (in the words of Chevy Chase) "a different servitude". Gold is a very precious metal and its existence could invite a lot of attention to the area (possibilities for vandalism, media attention, etc.) that could greatly increase wear on the land/liability. In addition, the introduction of new sophisticated technology might create burdens outside the scope of what was intended.  If the new equipment requires additional routes for transportation, or maybe significant improvements to the present paths, this could be considered unreasonable.  Also, where is the limit for this? What if the mining for gold is allowed, and then silver is discovered? It may not be the burden of the gold itself that’s significant, but the risk of turning the mining operation into a far more extensive or long-lasting use of the property. However, if the gold vein is small and does not require an entirely new operation with bulkier, more destructive material, it's arguably not a "significant" increase in burden.
Question IIB: Professor’s Comments/Best Student Answers: (forthcoming) 
QUESTION IIC: Material Outside Scope of Spring 17 Course; Style Samples Only

Professor’s Comments:  This problem gave you an opportunity to do extended discussion of all of the three Hatchcock situations, but I thought the most interesting questions were whether the Selection test could be satisfied by serious temporary blight and/or when only 65% of the land area selected was damaged. In addition, the secrecy of the process suggested the possibility of corruption.  I rewarded students who understood that none of the Hatchcock prongs directly address corruption, but also found ways to make this concern legally relevant to one or more of them.
Common problems included lots of errors about the meaning of the Hatchcock tests and/or application of tests from Poletown or Kelo not requested by the problem.


(a) Public Necessity:  Note that Hatchcock doesn’t ask if the particular project or the particular site are necessary. Instead, two criteria:



(i) Type of Project is Important/Vital:  Probably easily met.  Hospitals generally are vitally important sources of medical care and the problem says the storm showed that the city badly needs more.  Some of you suggested the need may have dissipated after the storm, but the problem didn’t say the hospitals were only needed for storm victims.



(ii) EmDom Necessary to do Project: The city doesn’t need a long straight line as it would for a road or railway, but this is a big parcel and it probably can’t be too weirdly shaped or the hospital will have trouble operating efficiently.  Perhaps the City and MMCC could buy without EmDom because lots of damaged properties and people might just want to sell out and leave, but market value probably well below what people paid b/c of flooding, so they might holdout to recover more of their investment. Might check if attempts made to buy on open market. 1st two models have some nice ideas about this question.


(b) Accountability: Private entity remains responsible to public for its use: No specific evidence of accountability in facts.  Might be concerned that, because it is a for-profit hospital, its priorities might not match those of the city.  Might be concerned that secret negotiations hiding absence of protection for public, but not conclusive because parties might have included provisions that protect the public interest. Might check for contractual provisions re, e.g.,

· Requiring service for indigents or certain less profitable care areas

· Providing time table for construction & guarantee of hospital as use of land

· Requiring city presence on hospital Board

· Prohibiting change of use or limiting resale (though once constructed as hospital, very expensive to switch)

Hospital care is a heavily regulated industry, so could also discuss extent to which state and local regs might provide some guarantee of public service (See 3d model).


(c) Selection: Particular parcel(s) chosen based on facts of independent public significance. “Independent” here means unrelated to proposed future use of the parcel.  Thus, any reason related to this site being a good place for hospital or to local medical problems is not independent.  However, the city doesn’t have to ignore whether this is a good site for the hospital so long as there are also independent reasons for choosing the site.  



The selection is less likely to be independent if largely driven by MMCC’s needs or desires but more likely to be independent if part of some post-disaster comprehensive rebuilding plan. The severe flood damage and resulting health and safety concerns provide a plausible basis for meeting the test here, but I thought the facts raised two interesting questions:


(i) Temporarily Unusable: Should we treat the area as blighted where the damage is arguably temporary and came about through no fault of the owners?  Do most affected owners have insurance so they can rebuild on their own?  Should the city have to give them an opportunity to fix things up themselves or can it reasonably claim that it’s sufficiently important to the economy not to have the neighborhood rebuilding slowly and piecemeal?



(ii) 65% of Site: Berman and Kelo say that not every parcel has to be blighted to justify redoing a whole neighborhood, but should this test be met where more than a third of the parcels are not seriously damaged? Seems like a lot of non-problem owners will be affected.  May depend on whether the relatively unharmed parcels are all bunched together or scattered among the seriously damaged lots (which might mean the govt needs to purchase all to realistically save those most in need)..

Question IIC: Best Student Answers:  All three models understood all three situations well and provided solid discussion of at least two.  They each received scores of 8/10.

Question IIC: Student Answer #1: [Strengths include quite solid two-sided discussion of whether EmDom was needed to assemble the project, solid questions re Selection, and two appropriate uses of the possibility of corruption..] Hatchcock, is an OR test, providing three different scenarios where EmDom is permitted. The project must only meet one test to be considered valid.
Public Necessity: The type of project is important, and EmDom is necessary for the project. The city is in need of a hospital. It is an important part of any community, especially where natural disasters occur (need quick response and a large number of medical personnel). The hospital is private, and based on an Economic Development standpoint (if considered important solely to increase jobs, etc) then it might fail this test (as Poletown facts intended to fail Hatchcock). However, it is likely that the project would be considered important because the city is in need of a hospital and the services it provides. Under this test, it is not required that the particular project itself is necessary or that the city show that public will be the primary beneficiary (like Poletown).
Is EmDom necessary for the project? The facts do not say whether the Corp. has tried unsuccessfully to purchase the land on its own. If it had, then EmDom would be necessary for the project to move forward. This test was aligned to the necessity of EmDom for the building of highways, and railroads, and it could be questioned if EmDom is really necessary for only 30 square blocks (as opposed to lengthy parcels that need to be in a straight continuous line for railroads). On the other hand, 30 blocks is a significant space and there may be a variety of reasons the Corp. could not purchase them (people left, abandoned them after the storm, people are holding out to rebuild, trying to get more money than market because of insurance allotments (want the property to be evaluated higher), sentimental about rebuilding their homes). It is likely, depending on the specific attempts and realities of the town, that EmDom would be considered necessary and therefore pass this test.
Accountablity: The private entity remains accountable to public. Facts don’t say whether the hospital will be accountable to the public. The city is choosing to resell the land, instead of leasing it to the hospital (leasing can be argued will result in greater accountability). The meeting was secret, so it is unknown if the city will have oversight over the project. Maybe have someone on the board, or agreement that the hospital will provide a certain level of indigent care, or care for those displaced.

Selection: The property was taken for reasons independent of proposed future use. If it was the city, and not the Corp. that identified the area for development due to the damage in the area than this could be found valid under the selection test. However, because the meeting was done in secret it might be hard to know this. If there is a comprehensive plan after the storm to redevelop targeted areas, then this would show the property was selected for independent reasons, not the current project. [Clever idea.] However, it is likely that only some of the property would have been included in such a plan (or targeted by) because only 65% was considered badly damaged. It would depend on the geography and extent of damage of the other 35%. But based on the facts provided, it is unlikely that the project would meet this test. [Could defend more that 65% not blighted enough].

Question IIC: Student Answer #2 [Strengths include strong two-sided discussion of whether EmDom was needed to assemble the project, solid discussion of temporary problems and Selection, and one appropriate use of the possibility of corruption.]
1. Are the hospitals an important type of project and is the use of ED necessary to execute the project: After the flooding, Lockhart became aware that they badly needed additional hospitals. Although the Court in Hatchcock listed as important projects those concerning public transportation, it is probable that a court would also find that hospitals are an important public cause. 

Was the use of ED necessary to complete this project? We have no information whether MMCC tried to buy the any land on their own to build the hospitals, perhaps partly because the meetings were not open to the public or the press. Because 65% of the land is badly damaged anyway, perhaps the owners of these lots would be more likely to sell their land. However, the damage wasn’t permanent and many of the homes and small businesses were only left temporarily unusable. MMCC would probably argue that the opportunity to rebuild means that people will be less likely to sell their land and thus ED was necessary. However, if no attempt was made or inquiry by MMCC, a for profit company with probably a high profit margin who could afford to buy already damaged property for their hospital, a court might find that the taking does not satisfy the first prong of Hatchcock.

2. Accountability: So far as we know, there is no plan to hold the MMCC, a for profit company, accountable to the residents of Lockhart for the use of ED. The record indicates that the meetings by the Chamber of Commerce were not open to either the press or the public. Are there any contractual provisions making sure this company remains accountable? Could the city lease the land to MMCC? 
3. Selection: Is the land desirable for the use of ED based on problems with present state of the land itself? MMCC is going to argue that about 65% of the area in question was badly damaged and therefore it would be a public benefit to take these 30 blocks anyway, no matter what is the purpose. However the Court in Hatchcock had more of a “blighted” neighborhood in mind when they made this prong. Here, the neighborhood is just damaged by a natural disaster. We don’t know whether people had insurance or are capable or rebuilding their homes. The record says that many of the working class homes and businesses were only left temporarily unusable. We don’t know whether these properties were part of the 30 acres that Lockhart is seeking to use. Overall, a court might think this feels a little sketchy about allowing this taking based on the selection of damaged homes, without knowing their prior status, and not allowing the citizens of Lockhart-after having no change to participate in the project’s decision-a chance to rebuild their homes after a natural disaster.

Overall. In weighing these points, I think that a Court is unlikely to allow the use of ED pass the Hatchcock test based on the record we have (even though it is an OR test).

Question IIC: Student Answer #3: [This is a quite one-sided answer, but I gave it a high score and chose it as a model because the student made a lot of smart points, particularly about 65% of lots being damaged and Selection.  It contains one appropriate use of the possibility of corruption.]: Under the Hatchcock test, eminent domain can only be used to turn land over to a private party in three situations. This case has multiple elements that might allow it to fit all three, and therefore would almost certainly be allowed under the Hatchcock test.
The type of project is of significant public importance and is requires land that could only be assembled through the use of eminent domain.  The project in question here is the construction of a hospital. Hospitals clearly serve a very important function to the public, and therefore the project is certainly of great public importance. All people will need healthcare at some point in their lives, and hospitals provide this essential service. The town here in particular needs a hospital as the hurricane created significant medical problems and the existing medical facilities in the area proved inadequate to handle needs. 

Additionally, the land required here can likely only be acquired through eminent domain. The hospital requires 30 square blocks, which is a sizable amount of land that would likely be almost impossible to assemble without the use of eminent domain as some landowners within an area that large would refuse to sell. 
The private owner of the land who acquires it from the city must remain accountable to the public for its use: In most if not all American jurisdictions, hospitals are required by law to provide a certain level of minimum emergency care to all people regardless of their ability to pay. Hospitals cannot turn away a dying person and let them die on the street outside because they have no insurance and no means of payment. Therefore, hospitals certainly remain accountable to the public to the extent they required to treat all members of the public in emergencies and thus will actually accomplish at least part of the purpose the town intended in helping to create the hospital. The town could include a provision in its grant of the land to Marvolo that requires the land be used to construct a hospital, therefore ensuring that a hospital will in fact be built and all the accountability requirement discussed above will be relevant.
The landowners opposing the use of eminent domain could argue that there is some lack of public accountability from the fact that the meetings where the town decided to go through with the project were not open to the press or the public. However, nothing in the Hatchcock test requires that the public actually be notified of what is going on or given a chance to be involved in the process, it simply requires that the end result of the process be something that meets the standards of the test. 
The land being taken itself must be selected for some reason of independent significant public importance: 65% of the land being taken here was badly damaged by the flooding from the storm. It is thus likely blighted and unsafe for continued use in its present form. Flooding often leads to mold which itself is a serious health concern. Therefore, it is certainly in the public interest to take the land here in question in order to eliminate the damaged buildings left behind by the storm and the potential for further health problems from the remnants of the flooding. 

The landowners from the other 35% that was not badly damaged by the flooding could argue that their land is not blighted and thus should not be taken as such. However, courts have noted many times (in Kelo and other cases) that the area being taken must be looked at as a whole. Floods do not necessarily flood only perfectly square areas with well-defined boundaries. It would be nonsensical to try to take only the flooded land and build a strange shaped hospital to fit whatever shape area the flood happens to have damaged. [Clever argument, though possible that less damaged lots all at one end of parcel.] Therefore, a court would likely approve the use of eminent domain to take the land in question here.
Conclusion: The Hatchcock test only requires that one of the three factors be met to allow the use of eminent domain for the transfer of land to a private party. In this case, all three factors have likely been met, therefore the proposed use of eminent domain would clearly be allowed under the Hatchcock test.

QUESTION IID (Deathly Hallows):  Outside Scope of 2017 Course; Omitted

Question III: Professor’s Comments: Just half of you chose this question, making it the least popular. I asked you make arguments about whether a state should recognize Easements-by-Estoppel (and perhaps require compensation for them).  As always on Question III, I rewarded understanding the task I gave you, the strength and number of arguments on each side, and having your opinions each respond to the other side’s best points.  

(A) Most Common Problem: Arguments Outside Assigned Task: “The Lave Supreme Court granted review to decide whether to recognize claims for Easements-by-Estoppel, and if so, when, if ever, to require claimants to pay compensation in order to get the Easement.” To enable you to focus on these purely legal questions, I created an easy case for CC’s allegations to meet the elements of E-by-E: license, express approval of plans, big detrimental reliance, actual knowledge of reliance, reasonable to rely after repeated checking. In addition, I told you that the trial court “correctly noted” that CC’s allegations would be sufficient to create an E-by-E in states that recognize the claim.  Thus, the following were outside the scope of the assigned task.

· Addressing whether CC’s allegations met the elements of E-by-E.  Several students not only wasted time doing this, but did it badly.  E.g., several students said there was no reasonable reliance because CC acted based on one drunken conversation in a sports bar.  This is essentially lying because he subsequently repeatedly confirmed her promise as the project progressed. 
· Announcing the result in this case without stating a general rule (e.g., by limiting to facts of this case without explanation). 
· Providing a remedy (such as an injunction) to CC.  All you have before you are pleadings.  If you decide the allegations are sufficient to state a claim, you have to remand for CC to prove his case at trial. 
(B) Substantive Arguments: Existence of E-by-E: 

(1) Helpful Topics to Address
· Whose burden should it be to get things clear: Fairness of reliance (worry about unsophisticated servient owner not understanding what they’ve committed to) v fairness of inducing reliance (worry about unsophisticated dominant owner relying on oral promises).
· Difficulty of proving reliance was reasonable (could be he said she said) v. other states allow E-by-E and probably doesn’t come up often (issue undecided in 100 years in Lave) 

· Disallowing can leave dominant tenement w/o important economic benefit v. 

· Dominant owners who want big economic benefit should ensure with writing; and 

·  Economic benefit to dominant owner can be at cost of loss of productivity/ property value for servient lot.

· Statute of Frauds concerns:

· Important transactions (especially land transfers) supposed to be written.  Express easements provide clarity as to scope of agreement, provide parties with opportunity to be sure of what they agree to, and provide better notice to buyers if parcels transferred.

· BUT forcing writing on people is distrusting and inconsistent with how good neighbors behave.  Also statute of frauds not supposed to be shield for bad actors.


(2) Less Helpful Topics to Address

· Re Proper Role of State Supreme Court Here

· Separation of Powers:  This is not a federal court with limited jurisdiction.  Generally, the role of a state SCt on a common law issue where there’s no legislation is to establish a rule.  If you want to argue the courts should refrain from deciding and wait for legislation, you need to defend thoroughly that legislative expertise is needed for this particular issue.

· Prior Cases.  Stare decisis effect of century-old dicta is limited. Cases from other states not binding, so can use Stoner & AT&T but you need to explain why their reasoning is sound, especially because states split on this issue.

· Re Nature of E-by-E Inquiry

· Servient Owner’s Intent is not a part of the E-by-E claim; intent of servient owner irrelevant if her actions induce reasonable reliance.
· Not a Scope of Easement Problem: S isn’t trying to reduce or limit his use to a prior level; she’s withdrawn all access.  In addition, their conversation explicitly addressed his expanding the bar, so his actions were no greater than reasonable reliance could justify. 
· Overstatement re Possible Effects: States split on allowing these, so it’s unlikely that either result would have a huge impact on judicial efficiency, investment in land, etc.
(C) Substantive Arguments: Awarding Compensation: Relatively few students provided extensive arguments about compensation and some of those incorrectly treated it as though it were becoming an element of the cause of action rather than part of the remedy.  In addition, I rewarded students who clearly explained what their compensation rtules would be. Common arguments included: 
· Fairness of paying servient owner for loss of value v. fear that after the dominant owner has spent money in reliance, the servient owner could extort payment that would not have been agreed to beforehand.

· How difficult it would be to determine compensation.  I suspect less difficult than some of you thought. There are a lot of lot of driveway/path easements in world, so appraisers likely to have a good sense of their impact on value of servient tenement.

· Recognition that consideration is not required for a land transfer; easement or even whole parcel can be a gift.

Question III: Best Student Answers: Both models are very strong, particularly in having the two opinions talk to one another. Both received scores of 19/20.
Question III: Student Answer #1: [This answer had the best set of arguments on the “Allow” side (its very strong majority).  The dissent is solid, but not quite as good.]

Majority: Affirmed: Easement by estoppel is legal, remand for further proceedings. Today’s ruling takes takes a look at life how it really is and adapts the law to fit it. Neighbors normally talk, and they often agree to many things, whether to go to parties, or who is responsible for the fence, and often because it is an unofficial relationship they don’t sign any papers. We recognize this. We also recognize that sometimes people lie or change their mind, and this can have bad consequences when it comes to neighborly relations and economic livelihood. It is unfair for a neighbor to allow the neighbor to use their property for a purpose and afterward, after Y has reasonably detrimentally relied, to sweep the rug out from under him.
The rule is simple, if someone promises the other an easement, and doesn’t say it is temporary, and the other person detrimentally relies on it, we should enforce that promise. Can the dissent really say that someone who made sure over and over it was ok and then spent the money on his business and the easement, not be able to enforce that promise? In these type of situations, should either lies or whimsical mind changes put another’s finances under its mercy? We think not. And like in other states “once nature calls” the intent/purpose ends, so does the estoppel.

We already recognize the importance of agreements in contract law, there as here we have K and express easements to legally seal a party’s intent, and to force them to pay damages or meet their responsibilities. And there, we have promissory estoppel, where if a party detrimentally relies on a promise and the other then reneges, he protect the victim. We do this to protect the victim and to ensure that people don’t go back on their word. This allows society to work well, in K’s for more efficient commerce, and in Easements by estoppel for more efficient commerce, as here, and for better neighborly relations. To let people know that when they promise something, they are committed. Moreover, we really do not want situations like the one we have here today, where someone relies on self –help to prevent a neighbor from using an easement, situations like this can get out of control easily and people can get hurt, even if not, the wounds can be long lasting and prevent neighborly coexistence.

The dissent fears the endless line at the courthouse steps, but what evidence does it offer of this collapse of justice in the the other states, most of which have EE? What about in all the states that have promissory estoppel? We predict what will happen in society will be much the same as what happens today, most neighbors make agreements orally, We don’t believe most situations where a neighbor gives someone a license are done in writing. The difference is that now, that promise will be protected by law. We are not opening the floodgates, courts, we are recognizing this fact of life and as we have always done will weigh the evidence and come to the best conclusion possible.

By using the same evidence we use in other cases, oral evidence, any emails, text messages, witnesses, bank statements, etc., we can determine what the intent was, the size of the easement, what the purpose was etc. Courts do this all the time. Another limiting factor is the price of lawsuits, as always, people are reticent to bring lawsuits unless something is important to them, I don’t think someone who detrimentally relied on a promise for $20 dollars will sue their neighbor, it will take much more than that. And I doubt a large majority of perpetrators will spend money to defend themselves when the evidence is stacked against them. These are practical limitations the system has always had.
We further disagree with the concurrence below requiring easements by estoppel only when there is payment for the value of the easement. We will not force someone to detrimentally rely on a promise and then pay a ransom for someone to keep their promise. And we will restrict servient tenement owners from being able to help a neighbor because of that neighbor’s inability to pay for the easement and his project. It is an incredibly high financial burden, that we believe would reach the same result as the dissent, except that in the small number of cases where someone can afford to pay they might’ve been sophisticated enough to know to get an ExE.
Dissent: No estoppel at all; the case should be dismissed. Today the court opens the floodgates to litigation, which will plug the court system with endless cases of he said she said. Where neighbors are involved they talk about all manner of things, often one on one, and the courts are put in an awkward position ruling on something as important as property easements based on interested witness testimony. Even if today’s case makes us sympathetic to the plaintiff, courts should not change law based on one case, but looking at the impact it will have on society. We should not take this evidence to be representative of the quality of evidence we will have in other cases. [MAF: Very nice way to address strength of P’s facts.] 

Moreover, the majority gives us no indication as to when can the estoppel be created or  terminated. What is reasonable reliance? How much money is that, where is the line? Will it be a case by case basis? What does “nature calls” mean really? This will be another are where the courts will have little guidance on what to do.

For something as important as property rights, we should always have something in paper (not discussion EI EN or EP, solely ExprE vs EE). By forcing parties to have express easements, we prevent those fights the majority is worried about because unless both parties have signed a valid K, the properties status quo remains. ExprE give buyers a greater chance of knowing there is an easement on the property (making a safe assumption that more ExprE are on records than E’s not yet estopped), so they know what they are buying and aren’t paying more than the FMV or what they are willing to pay for the lot.
The majority thinks that the self-help situation today happened because if the parties had known about EE, S wouldn’t’ have relied on self-help. Well I think this nebulous EE doctrine will add more confusion and will make more situations like today. Let’s remember, the parties today apparently thought someone’s word could give sufficient permission. Formalism serves an important genuine purpose, it allows parties to be aware of what they are signing, it instills legal importance in the party’s mind, and it allows us to decipher the truth. We should not abandon these important functions.
Question III Student Answer #2: [This answer had the best set of arguments on the “Disallow” side (in its very good dissent).  The majority is as little repetitive, but contains a solid set of points as well, with a good sense of how to use facts ere to support more general policy arguments.]
Majority: Affirmed.  Recognizing E by E is in the best interest of public policy and equity. If we did not recognize E by E we’d be particularly disadvantaging a segment of society that is not as advantaged to understand legal formalities. Many people cannot just afford an attorney to make an express easement, so they may not even entertain the idea of making use of the easement for their betterment. Or they may not even know that when someone says “just go for it,” they can’t just go for it and need a formal express document.

Use of the easement here allowed CC to expand his business and make more money. CC’s easement use helps our economy. If we do not allow E by E in these situations, we are disincentivizing people like CC to make use of easements in ways that will allow them to make active use of other’s land. We want to promote productive use of land. [MAF: Although this ignores limits placed on use of servient land.] We want to promote economic development. In his use of the easement, CC paid for a big advertising campaign, he paid construction workers probably to build. He was helping economic development and creating a larger business that would have positive ripple effects in the neighborhood. Is this the type of activity we’re trying to punish?

When people reasonably rely on easements, they often expend a lot of money and time and energy, as CC did here Stoner – expended lots of money on ditch). CC specifically did not expand his business b/c he didn’t think he could use the land. The dissent states that we are encouraging irresponsibility in not having the agreement in writing, for example. But the instant case shows this is not true. First, CC didn’t use the easement b/c it wasn’t his, an irresponsible member of society probly wouldn’t care and would just go ahead and use it when they saw no one else was. Second, he DID in fact try to establish negotiations and probly begin a process of formalizing the agreement. But it was SS here who was the irresponsible party and did not want to. If we agree with the dissent, and reject adoption of E by E, we are actually awarding the irresponsible party, SS. If she knows she is fickle and can change her mind when she is moody, she should make it explicit that she can revoke the permission to use the easement at any time. She did not, in fact she rejected CC’s attempts to even pay and go forward. The dissent would want us to reward this type of behavior. We find this unfair and unjust. [MAF: Helpful here to briefly discuss if this set of facts likely to be typical.]

CC relied on this promise and invested in an expansion project and a lot of
advertising. It would be unfair to not honor CCs reliance on SS’s promise, particularly when CC was a responsible citizen and sought to begin negotiations. But, SS told him specifically “just go for it” so he relied. By adopting E by E, courts can examine the facts and determine if reliance is like that of CC’s here. We don’t want to punish people who reasonably rely on others promises. Creating a society where people can’t rely on promises would require legal documents in situations that might not be necessary. We’d be creating a hostile, environment of distrust. The dissent states this is against judicial efficiency and would raise admin costs. So do we just give up on equity and justice when it becomes time consuming?

We don’t want to award the owner who watches someone reasonably rely on a promise, and make productive use of land, but then decides they want it back. We can’t just allow someone’s mood to determine the destiny of another’s business. (Here SS became “moody” suddenly and decided she changed her mind). When someone expends time, resources, money – it’s not fair to ignore that reliance and punish them for not making a formal express document, especially in cases where people try to do so, but the other party says not to worry about it.

Dissent: E by E should not be allowed. The majority bases its rationale on public policy and equity, ignoring the intent of parties and the freedom to contract. The majority states that not adopting E by E would prevent active use of land. Active use of land is important, it is good for the economy, we agree (altho sometimes land should be preserved and conserved, and active use of land may not always be what is best for society). While we don’t want to encourage owners whose actions induce reliance, we do want to encourage the freedom to contract. If a person wants to convey an easement, they may do so in an express easement. We can’t dishonor whatever reason parties chose not to enter into express easements. Maybe a party wants to have the option of revoking when they feel like the easement’s use is a nuisance. 

We can’t just impose a binding contractual obligation on the parties that creates a permanent interest in another person’s land – THIS is unfair. It is dispositive of unreasonableness if a party relies without an express formal document conveying rights. We don’t want to punish active users of land as the majority states, instead we want to punish irresponsible users who do not follow the legal requirements. If you did not have an express agreement, as a court, we shouldn’t just make one up for you b/c we feel bad you spent a lot of money. AT&T recognized that a sophisticated party ought to know when something is revocable and when it is not, and should take the necessary precautions before just spending lots of money to do something. If you’re going to expend so many resources that it will be to your detriment if the easement is taken away, you should take care to act with the formalities necessary to ensure that the easement CAN NOT be taken away. If a child messes up, sure a mother may think it’s unfair to punish the child because he “just didn’t know” but by punishing the child, the child learns. The child becomes responsible. Yes, the majority is right, in cases like CC’s people may expend a lot of money, a lot of resources in reliance on an easement. But sometimes we have to punish people, something that might feel unfair, or just not the way we want the outcome to be, but by doing so we encourage larger values in the greater society. We encourage civic 
esponsibility. We award the responsible user who expends resources only when he is certain and aware of the agreement. A court will then only enforce agreements where intent is clear and evidenced by writing. Thus, we’re not discouraging use of land, we’re encouraging responsible use of land.

Creating an express agreement, in writing, will provide evidentiary, channeling, and cautionary functions. [MAF: Very nice use of ideas from Wills Chapter]. We have evidence that a person intended to convey the easement to another. Writing indicates genuineness. When a person is writing a document, it is more serious than just saying something in conversation. It has a cautionary effect. One shouldn’t reasonably rely on something that is not expressly conveyed. After all, “talk is cheap.” A person realizes the depth and gravity of what they’re conveying and may reconsider to be certain that they want to do so. Certainty prevents situations where people become “moody” and just change their minds. 

In addition, if an express easement were broken or a legal issue arises, it would allow the courts to better understand the intent of the parties. This guiding instrument would serve a channeling function. This is particularly important as, adopting E by E would greatly increase admin costs and would be harmful for judicial efficiency. The amount of fact finding courts would have to do to establish whether someone “reasonably” relied on a promise to their detriment would bring in a floodgate of cases. We should not spend our limited resources and time on something that could be prevented – people can always write out express easements before relying on a promise.  For this we respectfully dissent.

Question IV: (Adverse Possession Issues Only)

Professor’s Comments: A. Issue-Spotter Technique Generally

1. 
Provided Facts v. Missing or Ambiguous Facts:  As with Lawyering Qs and Short Problems, I reward students who recognize gaps in the facts provided.  However, unlike a Lawyering Q, you need to do more than list Qs that might yield relevant facts.  Your ultimate task here is to suggest how the facts might yield particular legal outcomes.  Where the facts are uncertain, indicate that with an “if”, but push on to explain the likely outcomes that follow from the different possibilities. 


2. Don’t provide info until you are ready to use it.  At the start of their answers, quite a few students listed all the AP elements or listed the policies underlying AP.  I won’t give you credit for these unless you actually work with them to make arguments. You generally shouldn’t raise legal concepts until you are ready to use/apply them.


3. When I provide statutes, use them carefully. Many students made each of the following mistakes:

· Arguing that the SoL for claims with Color of Title (CoT) might be shorter. This is true in some states, but statutes here say SoL is 12 years regardless.

· Applying language from 55D. Because SS received title to LA through a will that was unchallenged at the time of probate, he clearly has color of title, so 55C applies.

· Discussing AP by R: A surprising number of students spent considerable space discussing whether R might have adversely possessed some or all of the grounds of LA.  He could not have done so.  He first entered the land in 2009 and the SoL is 12 years, so he could not meet the SoL until 2021.  Because you were asked who owns the parcel in 2015, you have no reason to discuss R’s potential claim for more than a sentence.
B. Setting Up the Problem: Basic Issues


1.  Significance of Color of Title: 

a) State of Mind Reqmt: Where there is CoT, the required SoM is always good faith belief in the CoT.  No evidence that isn’t true here.

b) Taxes: The statute you are given only requires payment of taxes by an APor w/o CoT (see 55D).  The assumption is that if both S and the state believe he is the owner, he will pay taxes or the state will harass him about it.
2. Start Date of AP is Uncertain:  To be the owner of LA in April 2015, SS needs to show his AP had started by April 2003.  This is uncertain for two reasons:
a) Date of SS Entrance Unclear: SS entered as “soon as he could,” but you don’t know when that was.  The probate process can take some time, so the entrance might have been after 4/03 and thus too late.  
b) What Activity Triggers SoL? Some students argued the clock might start when MM opened in 2004 (again too late).  However, the clock should start once he’s on the land as soon as he began sufficient construction/improvements or preparation on the land for the opening of the business (like building of house in Vezey). (See First Model).

3. 12 Year SoL Doesn’t Block Filing of Suit by OO



a. General Operation of AP SoL: Quite a few students argued that N couldn’t bring an action to eject S more than 12 years after he started possessing LA.  This misunderstands how the AP SoL works.  The OO can bring an action at any time and the APor has to show that s/he met all the elements for the whole SoL period.


b. Operation of 55B: Several students argued incorrectly that this provision might bar N’s suit.  However, this is the Pennsylvania statute we went over in class that relates to the Exclusive element.  It does not bar lawsuits, but puts a time limit on using particular entries on to the parcel in question to break Exclusivity.  See Exclusive Part (c) Below..
C. AP Elements 

1. Actual Use (Starting Place: 55C2)
(A) 55(C)(2)(a) & (b) (ICE tests): No evidence of cultivation or enclosure by SS.  “Usually improved:” although nothing “usual” about MM, court might accept:
· Redecoration & repairs on mansion, but “surprisingly little” needed to be done.

· Tent big enough to hold shows might be substantial enough, although circus tents can go up and down in a few hours, so maybe not really “improvement.”
(B) Operating MM Business: As we discussed in class, residing or operating an ordinary (full-time) business on the land generally counts as Actual Use count even if the statute on its face requires ICE.  Some students cleverly cited to Ray, which (despite an ICE statute) allows AP based on residence and upkeep. (See 3d model for nice language argument on this).

(C) 55(C)(2) (c):  Provision says, “When, although not enclosed, [the land] has been used for the supply of fuel or fencing timber for husbandry or for the ordinary use of the occupant.” 

· I think legislature probably means something like: used to supply fuel or wood for fences for either husbandry (raising animals) or the ordinary use of the occupant (to provide fence or fuel for occupant’s separately located home or business).  
· However, use of “for” after the “or” suggests grammatically that phrase refers back to “it has been used.”  Thus, some students cleverly argued that this means any ordinary use is OK.   
· I think the latter reading is unlikely b/c wd make rest of list irrelevant, but clever thing to try.


2.  O&N/Continuous
(a) 2003-9/08 & 1/11-1/15: Once SS’s preparation for opening MM triggers the SoL, and certainly while the business is operating, his use will easily meet both these elements.  The hard Qs arise for the period SS is away.
(b) 9/08-1/11


i) Significant Interruption: Both SS and his business no operating on LA for this period; looks like significant interruption for any operating business. Some students suggested this was a form of seasonal use, but this is not a regular period of use or non-use tied to a particular time of year.  Nothing here indicates magic attraction regularly close for 28 months at a time. (See 3d Model on “Normal Use”)

ii) Ray Analysis: Room for extended discussion of whether the following would be sufficient evidence of ownership/activity while SS away & business closed:
· Signage saying MM would reopen;

· SS paid V to watch & gave him room. Note issue here like in-class review problem b/c V didn’t do what he was asked to do. (Note: not “privity” here b/c V operating as agent of SS and not behaving like independent owner/possessor of land)
· Might be other unstated evidence like groundskeepers, maintenance, utilities, tent still up, etc.



3. Exclusive (No entry by N (OO) at all, so focus on 3d Parties):
(a) Public Attending Shows at MM: Quite a few students incorrectly suggested that this raised Exclusivity Q, but not a problem.  SS is acting like any business OO inviting public to spend money. 


(b) R Trespassing: Is this sufficient 3d party use to raise Q about this element? 

· Different from Bell where acts of 3d parties indistinguishable from those of APor.  Here, RR doing much less than SS. (see 3d model).
· Vezey says (and we discussed in class) that inability to prevent all trespass shouldn’t be fatal.  Also, in Bell, APor not behaving like owner toward other trespassers. Thus, helpful to SS that VV confronted RR and RR stopped trespassing.

· However, worth discussing whether failure to find & exclude trespasser for 18 months should be a problem either for exclusive (see nice discussions in 1st & 2d models) or for Ray analysis above of whether OO is doing enough when not in residence. (see 2d model).
(c) 55B As we discussed in class, this provision is aimed at preventing OOs from entering and using land, then relying on that entry years later to defeat AP.  However, literal language would also seem to apply to relying on entry of R. (see 2d Model) Could discuss whether provision should  apply to 3d party trespassing entry.

4.  Adverse/Hostile:  No evidence N gave permission to SS plus she was unaware that she might be the OO here until 2015:
Question IV (Adverse Possession) Student Answer #1: One of two best on AP. Strong on technique & hits almost every topic I thought was important and real two-sided work on every major issue. 
Actual Use: Start Date: First the Statute of Limitations for the state (whether Color of Title (CoT) or not) is 12 years. So an important issue would be when did SS begin his actual use of the mansion in question so that the statute started running? If it turns out that he took the mansion right after AA’s death, and that the actual use began at this point, he has met the SOL requirement. However, Nicole may try to argue that his actual use did not begin until he actually improved (although surprisingly little need for reconstruction) and opened the mansion as a tourist attraction in 2004. This would create a window of only 11 years prior to Nicole’s ejectment action and the SOL would not have run. Here there is little information about what SS did with the mansion prior to 2004 and opening the mansion. This would seem somewhat similar to Vezey and the court may look to see if he stayed in the mansion at all or did anything else at all on the property that might constitute actual use. 
CEI: The facts tell us nothing about him enclosing the mansion, and the improvements to change it to the attraction would assumedly be minor, (very little reconstruction; putting a tent outside., We get the sense that he didn’t enclose it at all because of RR on his land for year and a half doing whatever. [good use of this evidence] This may defeat his claim because some jurisdictions don’t recognize minor repairs as improvements.

Open and Notorious:  If it was determined that his actual use began prior to 2004 then this element is likely in favor of SS. Any reasonable person on the surface would be able to see a large tourist attraction going on at the mansion, they could see the advertisements and tent out front with SS and his friends conducting the business.

Exclusive – (contested issue) As an ordinary owner leaving someone in charge is typically acceptable, but usually that person should be someone trustworthy and capable of looking after the land. ASlthough SS leaves VV in charge, RR used the land for some time for recreational activities and even for occasionally sleeping over. Because RR began his activities in 2009, (although we are unaware of how often his activities were, the extent of them, and what time he was conducting these activities - he is an underemployed writer who plays soccer and sleeps in tents) and was not discovered until August 2010, a full year and a half later, it seems to weaken the claim of exclusivity. VV was arguably sharing the property (similar to Bell) and not excluding. A reasonable owner seemingly should have discovered RR prior to this. However, if RR’s activities were inconspicuous, and during off hours, this may not defeat the exclusivity claim. If RR is doing these things at 2-3 am it wouldn’t be reasonable he would be discovered. 
A defense for SS could be that a similar owner would allow similar behavior. Since the mansion is now a tourist attraction, many tourist attraction places allow campers, and encourage people to come do recreational activities on their land. Think six flags invites campers to come camp on the park. Typically for a fee, but SS may be able to show others allow similar behavior for free and thus be spared from being defeated on exclusivity. However, unhelpful to SS that RR was doing these activities while the attraction was closed. 
Continuous-(majorly contested point). Was the interruption significant enough to break continuousness for the claim. Cases have shown us (Ray) that an AP need not be physically present at all times for the claim to work, that if he maintains certain things, upkeep of the building, a no trespassing sign, a way to keep vandals and other things off that he will be deemed a continuous owner. Here SS puts VV in charge, puts the sign on the highway that the park is closed, and presumably keeps the mansion upkept with his tour money or money he already collected from the attraction. It seems a reasonable owner of similar circumstances would do a similar thing, and keep a friend in charge and ask him to stay at the mansion. Nicole could attack this saying that when VV left the mansion he lost his claim, and that when he came back the SOL began again. [Points here could use clearer defense].
Adverse/ Hostile - Here this doesn’t seem to be a major issue. There was no permission granted, nor sought, and the owner was probably unaware she owned it.

Other concerns - whether or not SS paid taxes on the land is unclear. We assume that because he is running a large business and tourist attraction and thinks he’s the owner that he would be, Govt would love a claim if not and would likely investigate a large tourist attraction if they hadn’t been. 
Question IV (Adverse Possession): Student Answer #2: One of two best on AP; a little quick on Actual but strong work on Continuous & Exclusive
COLOR OF TITLE: SS has color of title and a good faith belief that he is the true owner of LA. Under CC55(C)(1), if N is too slow to get to a court to file an ejectment action and a full 12 years passes, SS is the rightful owner as long as SS can demonstrate AP elements met. It is likely that SS burden of proof is lower becuase he is the holder of color of title.

Actual USE: ICE- According to CC55(2)(a), the property will be deemed possess when it has been usually cultivated or improved, or (b) when it has been protected by a substantial enclosure.  SS will argue that by creating the Ministry of Magic, he substantially improved the mansion. Nicole will argue that he needed very little reconstruction and therefore it should not count. Because SS turned the property into a successful attraction, it is unlikely that he will lose on the Actual Use factor.

Open & Notorious: Nicole is very clearly being put on notice by the operation of MM, the multiple advertisements and success of the attraction that SS is there. SHe will most likely not win on this factor.
Exclusive: Nicole will argue that RR’s use of the property between January 2009 and August of 2010 will defeat SS’s adverse possession claims. RR used the property weekly for soccer games and often invited friends to play on the property. He also stayed overnight sometimes in a tent. In Vezey, the court said that sometimes other people using the property was consistent with an OO meeting exclusivity becuase the OO might be acting neighborly, and because you can’t be expected to completely exclude all trespassers. The APor in Vezey acted like a true owner when the trespassers went too far and began using machinery, by ordering them off her proeprty. Vezey also mentioned another case where an APor allowed people on the property to pick berries and fish, but kicked them off when they took firewood. 
Here, VV noticed RR playing soccer and threatened to call the police. VV began checking the land more often and RR stopped trespassing. SS will argue that VV (acting as his agent) acted as a normal owner would and kicked RR off the property. N will argue that this is too little too late: It was more than a year and a half later! Also there is also no evidence that SS made any other effort to keep people out. We don’t know if there are No Trespassing signs or a fence, but it seems like VV is the only security SS has. These arguments might also depend on the normal use of estates like these. If people often walk through the wooded areas and picnic or play soccer, SS will have a more convincing case. If this would be considered strange in the neighborhood, N will likely prevail here.

CC55(B) also states that an entry on the land will not toll the SOL unless an action is commenced within a year. Assuming this provision applies to trespassers as well as to OOs, unless RR has trespassed again in the last year, this factor might not help N too much.
Continuous: N will argue that the almost 2 and a half year break in the AP period is too large and defeats AP. Most juris have different rules about continuous use. N will argue that SS simply shut down his attraction and left without making any arrangements for the attraction. She will also argue that VV did not do what SS asked of him and, for 2 years, only checked on the property twice a month, completely missing a trespasser who came once a week for a year and a half. N will argue that VV did not act at all like a real owner because he did not sleep on the property or take care of any of the issues on the property. He simply dropped by sometimes. 

However, SS will argue that he acted as an ordinary owner by asking his friend to live in the house for two years to continue to use the property and look after it. Had VV done what SS wanted, the property never would have been empty. 
In addition, SS returned and reopened Minsitry of Magic, which is successful and good for the economy. The purpose of AP is to reward people who put their land to good use and to punish sleeping owners because we do not want property to go to waste. SS is clearly putting his land to good use and creating an economic benefit, and the court might be sympathetic to him for this reason.
Adverse/Hostile: SS clearly has color of title so is not there through permission of N
Question IV (Adverse Possession) Student Answer #3: This answer was the best overall and included strong work on AP.
1) Color of title: S possessed the land under color of title. He thought that he was the owner under the will that must have passed through the probate court, so he had good faith belief in his title.
2) Actual Use: T stats require cultivation, improvement, or enclosure or mining/timber. S improved the mansion by making it into a touring business for magic. The improvements may not be that substantial, but the mansion was in constant use with the tours along with the improvements, so probably enough. Many jurisdictions allow for normal use of land, regardless of CEI. Even if T does not, it is similar to Vezey and Ray, where the Courts allow for combination of normal use of land and slight improvements and enclosure. Also, the stat under no CoT, (D)(2) says “only”, and with CoT does not say “only”. This suggests that with CoT APor does not need strict CEI use, enough that he uses it as normal owner. [Very nice statutory argument.]
Although S did not use the entire property, only the mansion, (C)(2)(d) says that once part of the property is improved, the entire lot is possessed when he has Color of Title, so here has CoT and partial improvement so would get entire lot. [Although requires that portionsbe unused “according to the usual custom of the county,” which might be tricky here because magic attraction probably not in any way customary].
3) Open and Notorious: S posted advertising signs on entrance and also on roads on highways appproaching Longbottom. Likewise, there were renovations and upkeep on prop that probably would have been seen by owner. Also, constant flow of tourists would have been seen by reasonable owner checking on property at regular intervals. An owner standing on the surfcae would certainly have seen the possession. It meets the O&N req.
4) Continuous: S took off 2 years to go on a tour. The land is not seasonally used, so the use must be continuous through the year. Even if it was seasonal, leaving for two years is too long a break. This would break the continuity element. However, S left friend V to watch. If V had lived there for entire two years it would avoid the continuity problem. But V left after a few weeks. The fact that he only checked it twice a month is likely not enough for continuity bc part of the concern is that a reasonable owner should see the possessor on the prop when he checks it. Here the owner may check and not see anyone.

Another consideration may be that S put up signs showing intent to come back by saying the tours will return. This may be like the Ct said in Ray, signs of use when the APor was not there is enough for continuous. However, there this was only for off-season summer home, here it was for a full two years on property that was usually used all the time.
Maybe S can argue that for him, the normal use is to leave on tour for two years as that is his profession. However, part of continuity requires the APor act as a normal owner of the property or as a normal owner of the property in the area. Leaving for two years is not normal.S would probably lose on continuity.
5) Exclusive. No Problem of owner coming back bc N never came on to property. However, R started using property in 2009. This may be like Bell, where allowing other people on broke exclusivity. However, R did not use the primary use of the land, i.e. the mansion only the grounds. Likewise, V kicked R off and R stopped trespassing thereafter. This is like normal owner’s actions, that when he found out, he kicked out the trespassers. Similar to Vezey, where kicking off mining company was enough to show that she was acting as normal exclusive owner. S will probably succeed on exclusive challenge.
6) Adverse/Hostile: S did not have permission from N, so his use was hostile. 
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