PROPERTY D SPRING 2014:  FINAL EXAM QUESTIONS, PROFESSOR’S COMMENTS & BEST STUDENT ANSWERS

Suggestions on How to Use This Memo

There’s obviously a lot here, in part because I am writing as much for future classes as for you.  For each question you did about which you’d like feedback, I suggest the following:

· Look at one question at a time.  For the big multi-issue questions (Q1 & Q4), you might want to look at each major issue separately.

· Reread the question itself to refresh your memory.

· Read my comments in this memo.  I say “model,” to refer to the best student answers.
· Read your answer & my handwritten comments (which often will make points that I incorporated into the comments in the memo).  Note that the handwritten comments are not intended to cover all pros and cons of your answer and during some parts of the grading process, I hardly commented at all. 

· If you are still not sure what I was looking for or where you went wrong, read one or more of the best student answers.

· If, after this, you are still not sure what I was looking for or where you went wrong on one or more questions, or if you want overall feedback on exam technique, e-mail me and we can set up an appointment to go over your work. 
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QUESTION I (Sleepy): Discuss the factual and legal research you would need to do in order to advise Ben regarding his concerns described below:  Ben’s Great-Aunt Kylie died a few months ago after spending the last two decades of her life rarely awake in a nursing home suffering from a debilitating illness. James, her family attorney, recently informed Ben that, pursuant to a clause in her will, Ben was now the owner of Prince-Acre, a 30-acre wooded lot on the outskirts of a small city in the foothills of the Misty Mountains. As part of the administration of Kylie’s estate, James had inspected Prince-Acre, which Kylie had received from her husband on his death and apparently had forgotten about entirely.  James reported that he had found that two local companies each separately claimed some rights to parts of Prince-Acre:

(a) Hoffman, Altman, Rosenn & Meads is a law firm whose office building is located on a parcel of land it owns just east of Prince-Acre.  Currently, the only way to get to the building by car is to use one of two roads that run from the law firm’s parcel across Prince-Acre, connecting to main streets to the north and to the south respectively.  A freeway runs along the east side of the law firm lot, blocking any access to roads to in that direction. The law firm claims to have sold Prince-Acre to Kylie’s deceased husband with the understanding that they’d be allowed to continue using the two roads, although they admit that they never received an express easement. 
(b) Menendez Mining and Manufacturing (MMM) owns a very large parcel of land west of Prince-Acre. MMM has mined underground for gems and semi-precious stones for many years, removing the surrounding rock in the process.  In this way, MMM has created an extensive web of underground mining tunnels, all of which connect to a single opening on the surface its own land.  MMM claims to have adversely possessed a long section of one of these mining tunnels that lies beneath the surface of Prince-Acre.  Assume Ben would have no viable claim for the value of any minerals MMM removed from beneath Prince-Acre.
Question I: Professor’s Comments
Overall: 57 students chose this question, making it the most popular question.  As has been true the last few times I’ve taught the course, there was a huge quality gap between the top third of the answers (which were very strong) and the bottom 15% or so (many of which only managed two or three pages of double-spaced response).  Almost all the answers seemed to understand that the required task was investigation, not argument, although a fair number of students did very little specific legal research (saying, e.g., you’d research “the elements of AP” or “similar cases” is too general to be very helpful).  The two models are exceptional; between them, they hit almost every topic I thought was significant (and all the ones I thought were crucial). 

I rewarded students who demonstrated good understanding of the relevant legal claims and topics for inquiry and then translated that understanding into organized, relevant, thorough and detailed sets of legal and factual questions.  I also favored students who saw the differences between the facts I gave you and those of previous problems.  For example, implied easements involving surface roads raise some different issues than those involving water and sewer lines.  Similarly, adverse possession of a mining tunnel involves some different questions than almost any prior adverse possession problem, even the one with an underground factory. 

One final general concern:  Many students spent a lot of time interrogating B about his actions and knowledge with regard to Prince-Acre.  The problem states that B just found out he owned the lot within the past few months and that he inherited it from his great-aunt K, who had been out of it for twenty years and hadn’t realized she owned it. Thus, it is extremely unlikely that B knows or did anything relevant.  Of course you can ask him: Perhaps when Ben was seven years old, Kylie’s husband (KHB) brought Ben to the meeting with HARM when KHB purchased Prince-Acre.  But there are many more likely sources of info that warrant more time and space in your answer.

Part (a): Implied Easements (Staying Out of HARM’s Way(s))

1. Generally:  There are four types of implied easements and you should have addressed at least Implication, Necessity and Estoppel. The four types have different, sometimes overlapping requirements.  Generally, it is clearest to address them one at a time, cross-referencing where the factual inquiries overlap.   In addition to general points about negotiating with HARM, potential areas of overlap included:



a. Permission/Intent:  E-by-E and E-by-I would require express or implied permission from KHB.  In theory, E-by-P requires lack of permission, although permission sometimes can be overcome by withdrawal, rejection or by long passage of time.  Proof of permission at the time of the split might come from the deed and accompanying documents, witnesses to the transaction, other records of KHB or the firm, neighbors, etc. Evidence of subsequent rejection or withdrawal of permission might come from correspondence between the parties or other records they kept. The 1st model answer does some nice work on these Qs, particularly under E-by-P/Adv/Hostile.



b. Necessity/Reliance:  E-by-N and (in some states) E-by-I require some degree of necessity.  E-by-E requires detrimental reliance.  Thus, you would need to determine if the roads were at least reasonably necessary for the use of HARM’s lot (e.g., for the operation of its business) from the time of the split to the present.  You’d need to explore who owns/owned the land other than Prince-Acre surrounding the lot, whether there are/were other ways (roads; mass transit) to get to the lot (e.g., was there access before the freeway was built) and how expensive it is/was to construct alternative roads.  A couple of students cleverly suggested that perhaps HARM only “needs” one of the two roads.  In addition to interviewing people in the area, you might find evidence re access in road maps or public zoning records.  You might also speak to public officials or engineers about the plausibility/cost of constructing alternative access.  The second model does a pretty solid job on this; the first model is quite strong.



c. Notice/Apparent/Visible/Open & Notorious:  For E-by-I, visibility at the time of the split is relevant.  For E-by-P, the use must meet O&N for the whole SoL period.  The use in this case is cars on a road going from HARM’s lot across PA, which almost certainly constitutes inquiry notice. One student very cleverly suggested checking the law firm website to see if the roads were listed as part of the directions to the office, which might also be inquiry notice.  Where the test is actual knowledge, you’d have to do more investigation, although if the roads existed when the lots were split, it seems highly unlikely KHB wasn’t aware of them.  


For all types of implied easements, normally the successors to the servient interest must have notice for the easement to bind them.  Again, likely to be inquiry notice. The second model does some nice work exploring the transfer of PA from KHB to K to B, and whether the rules differ when the transfer is by will rather than by purchase.


2. Easement by Implication (E-by-I):  If HARM’s account of events is true, this seems the most likely option. You would need to check the relevant legal standards, particularly whether visibility and necessity are elements or factors, the required degree of necessity, and any special treatment of easements by reservation. Fact investigation would include confirmation of the split (read the deed), prior use and permission and evidence going to necessity at the time of the split and notice at the time of any transfers. Between them, the models hit the most important Qs.  


3. Easement by Necessity (E-by-N):  You would take from E-by-I: Q re confirming the split, evidence of necessity at the time of the split, and notice at the time of any transfers.  You would add Qs re specific legal standards and evidence that the necessity had continued from the split to the present.  Between them, the models hit the most important Qs.  In addition, a few students usefully inquired about the existence of private eminent domain provisions.

4. Easement by Estoppel (E-by-E): You’d need to start by determining if the state even allows these (half don’t).  Assuming it does, you’d need to look for the legal standards applicable to determining permission and reasonable detrimental reliance and to how/when an E-by-E terminates.  From E-by-I and E-by-N, you could take evidence going to permission and initial and continued necessity (relevant to reliance) and notice of the easement at transfer.   In addition, you’d need to look specifically for evidence of some detriment HARM incurred relying on access: perhaps building or growing their business. The first model does a quite solid discussion.


5. Easement by Prescription (E-by-P): You could’ve reasonably skipped E-by-P altogether because HARM claims their use is permissive, which ordinarily defeats AP/E-by-P.  Otherwise, you needed to explore if/how the state allows a permissive use to convert into an E-by-P.  You then could do basic work on the elements as applied to access roads (presumably actual use and O&N would be easy here). Regarding continuous, you’d need to check the SoL and the legal requirements for uninterrupted use of an access road as well as factual evidence of use and any interruptions.  Regarding exclusive, you’d want to check whether the state requires this element and any related legal rules regarding presumptions.  You’d also want factual evidence of any use of the roads by the OOs (seems unlikely) or by the members of the public unconnected to HARM (if legally relevant).  The first model does an impressively detailed discussion, although really well beyond what I expected here. 


6. Common Problems:

· Express Easement (XE):  HARM has stated that there is no XE.  While it is OK for you to spend a little time double-checking, a law firm is unlikely to be mistaken about the existence of an XE that would greatly strengthen their claim.
  Similarly, you probably don’t need to spend a lot of energy investigating why the parties didn’t create an XE.  Instead, focus on the legal Qs that follow: E.g., What evidence of permission does HARM have? Would it be reasonable for a law firm to rely on it?   

· Burden on Prince-Acre:  This is relevant to the scope of an XE, but nothing we looked at makes it relevant to the existence of an implied easement. You could check briefly for relevant rules, but driving on paved roads seems unlikely to be a big problem in any event. 
Part (b): MMM & AP (What’s Yours is Mine):  You’d generally want to look at AP statutes and cases, with a particular eye for references to underground activities, mining, and tunnels.  I thought the elements worth the most time were actual, open & notorious (O&N), and continuous.  
 
1.  Actual:  Probably the first thing to check is what uses of an underground tunnel would satisfy the legal requirements this element.  Is creation of the tunnel itself enough? Is mining? Is using the tunnel for storage or to access other mines? If the state requires CEI, is a mine considered an improvement or an enclosure? (Probably not cultivation--gems grow over tens of thousands of years—but you could check). Once you’ve determined the legal rules, you need to pin down exactly what MMM did under the surface of Prince-Acre (and when, for continuous). In addition to eventual discovery of records and witnesses from MMM, you might look to see if MMM or a regulating agency filed public documents showing the tunnels, whether MMM issued press releases or were covered by local media, whether you could get info from neighbors or former employees, etc.  Both model answers have some useful Qs under this element and under continuous, although neither is as thorough as I might have liked.


2.  O&N:  Because MMM is only claiming AP of an underground area, you need to check whether the state follows Marengo Caves and requires actual (rather than inquiry) notice.  If MMM must prove actual notice, than you need to determine if K or KHB or HARM knew about the tunnels under Prince-Acre (probably hard to find evidence).  The second model does a little of this. If the jurisdiction allows inquiry notice, you should explore what might count legally and factually. Both models do this to some extent.  Possibilities include noise, vibrations, smoke, smells, activity on the surface of MMM’s land near the property line, signs and reputation.  The second model is strong on this.


3. Continuous:  You needed to check the SoL, the times when MMM was mining under PA, whether there were significant work interruptions, and legal rules about what kinds of interruptions break continuity.  Given the nature of the claim, you also needed to check if, once MMM completed the tunnel and removed any gems, whether they just left the tunnel empty or continued to use it as a corridor to deeper mining.  Sources would be similar to those for actual.  The models hit almost all the important Qs. 


4.  Other Elements:



a.  Exclusive:  I didn’t think this element was likely to be very significant to this problem.  Given that MMM has a single entry point for their mines and that it is located on the surface of their own land, unmonitored use by either the OOs or the public seems very unlikely.  Given that MMM is only claiming the tunnel, use of the surface of PA should be irrelevant.  That said, students received credit for addressing the ordinary Qs associated with this element, and the second model has some nice ideas. 

b.  Adverse/Hostile/State of Mind: The second model has a good set of Qs on these issues, the most important of which can usefully be divided as follows:


i) Permission:  At some point, K or KHB or HARM may have given MMM mineral rights or permission to mine and it might be worth briefly exploring whether there is any evidence of this and looking into the legal rules surrounding permission.  However, if MMM would probably have a stronger claim to access if they relied on permission rather than on AP, so I don’t think you’re likely to find strong evidence here.


ii) State of Mind:  You should do basic research on what the state requires and on what MMM’s state of mind might have been.  Given that most of the relevant evidence would not be accessible to you without discovery, I didn’t expect extensive discussion here. 


5.  Other Plausible Areas of Inquiry:


· General Approach: It’s useful to see if the state says that AP is “disfavored” and/or requires “clear and convincing evidence”?  Several students followed up by researching which AP policies the state endorsed.  This is less helpful at this stage of the representation; general policy arguments are unlikely to be very significant until you identify specific disputed legal issues that the courts will have to resolve. 
· Disability Provision: Does the state toll the AP SoL if the OO has a disability? What are the rules? Would K’s illness qualify?

· Color of Title/Taxes: MMM seems unlikely to have CoT where they are claiming a tunnel across another lot.  You could briefly check for relevant facts/rules.  Probably a more significant line of inquiry would be whether the state requires payment of taxes (if no CoT) and what evidence you could find about whether MMM paid. 

· Border Dispute:  Although it seems unlikely from the facts given that the tunnel only runs along the property line, you could check if the claim would be treated as a border dispute, and, if so, briefly explore the relevant rules.


6. Common Problems

· Several students suggested that B could not challenge MMM’s claim if the SoL had run. This argument misunderstands the role of the SoL in AP cases.  An APor cannot make a successful AP claim until the SoL has run, but still must also prove all the AP elements.  Thus, B’s legal claim to ownership doesn’t end until a court determines that all elements are met or B himself agrees to a settlement.  

· Quite a few students analyzed the issue as an E-by-P in addition to or instead of AP.  However, this is not what MMM is claiming and is almost certainly not what they want: if MMM only ends up with an easement, B could use the tunnel whenever and however he wanted and he would own any gems still suck in the walls. Because of the substantial overlap in legal issues, I gave credit for sensible Qs that would be relevant to an AP analysis. 
· Several students suggested investigating whether the tunnel might have made the surface of Prince-Acre unstable or even caused cave-ins.  However, none of these students made clear why this would be relevant to AP (might go to O&N).  Certainly, damaging the surface would create some kind of liability, but nothing we covered in the course.  In addition, the folks using the tunnel have a much stronger interest in preventing cave-ins than do surface owners, so you would expect an experienced mining company to be able to avoid cave-ins. 
Wills Issues (Outside Scope of Q!!):  During grading, the most surprising and upsetting problem on the whole test was that almost half the answers to Q1 spent significant time and space investigating the validity of K’s will.  In retrospect, I could have drafted the call of the question a little more tightly, but I think that it is quite clear that Q1 did not ask for as discussion of wills:
· As has been true on the past several exams, the major  issues that I intended for discussion are laid out in separate paragraphs marked (a) & (b) and each of these paragraphs describes a specific legal claim being made against your client.

· By contrast, nothing says K’s will is being challenged by anyone. J, who has been managing the estate, says without qualification that Ben is now the "owner" of Prince-Acre.  This strongly suggests that the will has been through probate, which meant that the probate court must have been satisfied about the signature, the number of witnesses, and any possible interested witnesses.

· K’s medical condition would certainly be relevant to a capacity challenge to the will.  However, it is also relevant to the two specific claims I delineated because of her status as absentee owner of Prince-Acre.  Thus, you didn’t need to add any additional claims to be able to use all the facts in the problem. 

· You had a chance in the reading period to read the whole test.  Wills issues, and especially capacity, are covered at length in Q4.  Even if I hadn’t told you I was only testing the Wills chapter in one exam question, you should not have been comfortable with the idea of addressing the same legal issue at length in two different Qs.  Where I did test the same chapter in two places, I made sure there was little coverage overlap.

In grading, I did not treat the wills issues as a major part of the question, but, because so many people addressed them, I didn’t deduct points for going outside the scope of the question (although obviously people lost time they could have spent on Parts (a) and (b)).  I gave a few points for well-structured discussions of capacity and intestacy, which were the issues that would be raised by K’s illness.  I did not give credit for discussion of issues that would have been taken care of in the probate process, nor for investigation of whether your client had committed fraud, duress or undue influence. However accommodating B may be, he is your client and is not going to pay you to look into these issues unless the will is challenged specifically on these grounds.

Question I: Student Answer #1:  This is a really terrific answer: remarkably thorough with an excellent sense of the required task. The student did far-and-away the strongest work on the implied easements. There’s quite a bit more on E-by-P than I would have included, but it’s very well done and the student recognizes the permission questions that make it all relevant.  The adverse possession section is almost as strong, including some factual inquiry about “actual use” that the second model missed. The student also included some useful quick discussion about negotiating with both parties. 

(A) IMPLIED EASEMENTS

(1) What would B like to gain from any potential lawsuit or negotiation?
· Would he be willing to negotiate an easement with HARM? Would HARM be willing to pay for an easement to avoid legal proceedings? Ask B first, and if he agrees, ask HARM as well.

(2) Easement by Prescription (E by P):

· What is the SoL in the jursidiction for AP?

· How long ago does HARM claim they sold the plot of land to Ks Husband?

· Check land records. Also, check to see if HARM was actually prior owner.

(a) Actual Use:

· How often does HARM use the paths? Every day? Do they drive cars to work along path? Bike or walk on different route? Ask neighbors, and employees of HARM.

· Check case law in jursidiction (JD) to determine how much use of a road is necessary
to constitute AU for an E by P claim for a business that (I assume) operates year round.


(b) Open and Notorious (ON):

· What level of notice from owners does the JD require for E by P? Actual knowledge? Inquiry notice?

· Check case law interpreting how to treat actual notice when the owner is disabled/ill/not lucid, and not present at property for extended period of time. [This is likely an issue of disability statutes tolling SoL rather than actual notice].
· Did K have knowledge that HARM used the road? Did Ks husband (HARM claims he allowed.  True?)

· How often did HARM use path when Ks Husband alive? Ask neighbors, family members who visited PA, employees (and former employees) of HARM.

· Has HARM used the road in any other ways? Have they maintained it? Paved it over time?

 (c)Exclusive (E):

· How often did K or Ks Husband ever use road at same time as HARM? Did any other family members use property during the time? Did they use the road? Did 3rd parties ever use road?

·  How has JD interpreted simultaneous use of road by original owner?

 
(d)Continuous (C):

· How long has HARM used the road for? Look to deed to check the date. Can also check county land records

· Does the use of the roads change throughout the seasons? Do HARM employees bike/walk during summer months and drive during winter? Would this be sufficient to constitute ªseasonal useº? Check JD case law

· Have they continued to use the roads throughout the time after the split?

· Did they ever use different roads to access HARM? Possibly directly to the north or south of HARM? Did the use of these roads mean the stopped using the roads over PA?

· Check land records, maps, ask neighbors clients

· Check case law in JD to determine how long a break in use must be to constitute an interruption sufficient to stop SoL clock.  Look specifically to non‑seasonal, commercial businesses (assuming this is a year round business)

· Did HARM always use these offices? Was there a break in their business where they didn’t use the offices or roads?


(e) Adverse/Hostile (AH): Check case law in JD:  
· How does JD treat use of a road when it was used by the original owner? Do they presume permission? Do they presume hostility? Does JD have a state of mind requirement for AH? 

· How does the JD treat permission to use a road granted by a deceased owner? Does the permission transfer to those who subsequently receive the property through will? Or must new permission be given? Important Q because if the permission by original owner passes with land, and no change in use by HARM, AH will not be found, and therefore no E by P. 

· Did K ever given permission to HARM to use the path? Would be difficult to find out, but you may be able to ask employees at HARM, and possibly Ks closer family members who are still alive.

(3) Easement by Estoppel (EE):

· Does the JD recognize EE?  Does the JD require the parties claiming EE to pay compensation for an easement? Check case law. What would B accept? Ask him.

· Is there anything in the deed stating that an EE is not intended?

· What was the intended purpose for using the roads at the time of the sale of Ks husband? Ask HARM employees/owners.  

· Access road for construction project?   Access road to HARM generally?

· Ingress/Egress until HARM could construct a road going directly north or south of property to connect to the main road?

· Look to land records/old aerial photos for evidence of another road from HARMS property

· Who built the road? Who maintained the road?

· Does the JD recognize monetary expenditure as a factor to determining detrimental reliance? Check case law

· If so, how much money did HARM spend?

· How has JD interpreted detrimental reliance in EE for sophisticated parties? Check case law. It is possible that they would be less forgiving to a sophisticated party who should have known better, like a law firm, and gotten the easement in writing. Similar to AT&T.

· Did another means of ingress/egress ever exist after PA sold to Ks husband? Check aerial photos/land maps.  If so, it’s possible EE could have ended then because the use of the easement would no longer have been necessary. This assumes the use of the roads were for purposes of generally ingress and egress by HARM. Check JD case law re end of reliance.

 (4) Easement by Implication (EI):

· Is there anything in the deed saying that EI not intended?

· Did Ks husband know the road existed at the time of the split? Did the road actually exist?

· What was status of the road at the time? Was it paved? heavily trodden? nothing?

· Check land maps/aerial photos

· Does the JD have a notice requirement for EI? If so, must actual notice be given? Reasonable notice?

· Did K know of easement at the time that she inherited property?

· Was it in use at that time? Ask neighbors

· What condition was the road in?

· What was Ks mental state at time she inherited property? Was she receiving treatment for her illness? if so, was she mentally competent? Ask her doctors/check her medical records

· Check case law to determine how notice to mentally disabled owners
is treated in JD

· How does the JD treat an implied easement by reservation? Are they presumed to be invalid? Check case law

· Are courts in JD particularly skeptical of sophisticated parties claiming by reservations? Check case law

· Does JD have a necessity requirement for EI? If so, reasonable necessity? Check case law

· How necessary are the roads for the use of HARM? Could they built another road? If so, how much would such a road cost?

· Construction fees, permitting fees, legal fees, time spent on issue

· Check local building codes and environmental/building permit process

(5) Easement by Necessity (EN):

· Is HARM landlocked? Is there access to the main roads from the northern and southern borders of HARM’s property?

· How much would it cost to build a road to the north or south?

· How long does the permitting process take? How much would construction cost?

· Are there protected environmental lands restricting access? Ask local environmental regulators.  Would there be any conservation easements necessary?

· What level of necessity does the JD require for EN? Reasonable? Absolute? Check case law

· How much does economic cost of developing alternative access to an otherwise landlocked parcel factor into the necessity requirement in jursidiction? Look to case law

(B) ADVERSE POSSESSION 
(1) Generally:

· Has MMM ever tried to claim AP for their underground tunnels in the past? Look to case law, it may provide guidance as to how they would proceed in this case.

· What would B like to accomplish through litigation? Would he be open to negotiation? Need to understand how valuable these underground rights to AP are to him.

· If he doesn’t value them highly, would he be willing to negotiate a larger sale of the mineral rights under PA to MMM? This would be a way to
avoid litigation, while allowing him to profit from a part of PA in a way he would otherwise be not likely to. [Clever!]
· Ask B if he would be willing to do such a negotiation. If he agrees, then ask MMM if they would.

(2) SoL/Continuous 

· What is the statute of limitation in the JD?

· When did the mining start – 

· Check for mining records from MMM. Could also explore any mining permits that MMM may be required to obtain before starting a project. This would give you a date of the general time period when mining started. 

· You could also ask neighbors when the mining started. They might have heard increased noise in the area.

· How long has MMM had the tunnel under PA? How long did it take them to
mine the entire tunnel? It is possible that a part of the tunnel closest to MMM meets the SoL and the part of the tunnel furthest into PA does not. Look to case law (both inside and outside of JD for any comparable
cases as it may be an unlikely claim). 

· When did the mining end? Was the period that mining occurred sufficient to fulfill SoL for AP by itself?

· Did the tunnel ever sit stagnant, not in use? If so, for how long? Was this before or after mining was completed, if it is complete at all?

3) Actual Use:
· What test does the JD use for AU? CEI? Ordinary use similar to owners of like property?

· Under what portion of PA is the tunnel?

· Does underground mining constitute an “Improvement” under CEI?



· Check case law to determine whether more economically valuable uses of land are considered improvement?

· Was/is the tunnel used for anything else? Storage? Tours?

(4) O&N
· How does JD treat notice to owners for underground AP possession claims? Do they require Actual knowledge like Marengo Caves? Check case law

· What happened with the rocks that were dug out of cave? Were they stored close to the border of PA? Was this different than the where rocks from other tunnels were stored? Closer to PA, maybe more likely OO of PA should have inquired

· Was there increased tremors in the area when the mining occurred under PA? Ask family members who may have been on property during time. Also, ask immediate neighbors.

 (5) Exclusive:

· Is the tunnel in use by anyone else? Are they leading tours down there? Is it blocked off from public’s access? Is is commonly trespassed on? Does MMM care?

· Check police records, ask surrounding neighbors, go by site and see if there is a fence or no trespassing signs [Although MMM probably keeps good control of the sole entrance to their mines.]
(6) Adverse/Hostile:

· Is state of mind a requirement in the JD for AH?

· Did MMM ever get permission from K, Ks husband, or past owners to drill? Ask MMM

Question I: Student Answer #2: Another very strong answer with a clear sense of the relevant task, although a little less thorough than the first model on ways of finding out facts.  The student did the strongest work in the class on adverse possession, especially the legal research, and also did solid work on E-by-I and E-by-N (though missed E-by-E).

4. HARM Law Firm & Implied Easement 
1.  Overall Framework Research

‑Elements of easement by implication and easement by necessity in this JD?

‑For E‑by‑I: apparentness and necessity separate elements, or elements considered to determine intent?

‑How does it treat easements by reservation? (less inclined to recognize, higher degree of necessity, etc.?) 

2. E by I [Also need to confirm split and check prior use & apparent/visible].

‑Did they intend the use to be perpetual? Or was there a time limit? Was the understanding that it was to be continued solely for a particular purpose?

‑JD has necessity requirement? What is the level of necessity required for E by I? (See E by N for facts about necessity).

3. E by N [Again need to confirm split].

‑Statutory requirement of necessity? Definition of necessity? Strict necessity, or necessity because alternatives are too costly or require unreasonable effort? Does the standard change for easements by reservation? Are they heightened standards? 

‑Statutory definition of landlocked? Is the firm landlocked? what is to the north & south of the firm's property? could they walk or take bicycles through that area to reach the north and south roads instead of using a car?

‑Was there necessity at the time of the purchase? Or was there at that time an alternative route that has since then been eliminated? Was the freeway in existence back then when Prince was purchased?

‑Could they build a structure to allow them to gain access to the roads by alternative means? How costly would this be? Are there statutes that might impede their ability to do so?

4.  Easements binding on subsequent owners?

‑JD rules: Binding on beneficiaries of wills the same way that easements might be binding on subsequent purchasers? If yes: same requirements? [Very good!]

‑JD consider easement binding only if subsequent owner has actual notice? Or is inquiry notice also sufficient? Research case law to see what court is most likely to consider sufficient versus insufficient for inquiry notice


(a) Binding on Kylie?

‑Did Kylie's husband tell Kylie about the easement?

‑Was Kylie involved in the transaction of when husband purchased Prince Acre?

‑Did she inspect the premises with him?


(b) Binding on Ben:  

‑Generally same legal and factual Qs as with Kylie

‑Did Ben get to inspect the premises? 

‑Did Ben see this road being used by others?
(b)  MMM: Adverse Possession

1. Overall Framework:

‑Statutes or case law on specific AP elements? 

‑Case law articulating what that JD considers to be the important policy concerns?

‑Statute of Limitations: # of years

2.  Color of Title

‑Effect of color of title in this JD? Shorter Sol? Less burdensome requirements?

‑Requirement for AP?

‑Requires payment of taxes if no Color of Title?

 3. SOL

‑What is the SOL?

‑When did MMM start using the underground property?

‑Has enough time passed? 

4.  Actual Use 

‑JD require CEI? 
Does mining for gems count as CEI? 

‑Must use be like ordinary user? Particular to this property?

5.  O&N

‑JD requirements for O&N?

‑One of the minority JDs that follows Marengo Caves & requires actual knowledge? Or is constructive notice enough? ‑

‑Case law dealing with underground use ‑Must be visible on the surface?

‑Do other versions of notice count? (is it enough if they can feel the ground beneath them shaking while MMM was removing rocks? is it enough if they can hear the machinery doing this?) 

‑Is reputation sufficient for notice?

‑Is it common knowledge in this area that MMM is getting gems from underground around this area?

‑Has Ben or the previous owners been underground to see this cave?

‑Have owners seen blueprints of the gem caves before?

‑Are there other entrances to the underground that Ben or prior owners should have seen?

‑Have they been notified of the use of this area by anyone?

6.  Continuous

‑What does JD require for continuous? is continuous defined by what an ordinary user of similar property would do? Is it defined in terms of geography (i.e. what owners in that area would do)?

‑What counts as a break in continuity in this JD? 


‑How significant must an interruption be?

‑Can it be an interruption by the owner and/ or a lapse in the APor's use of the property?

‑Has MMM used the underground area beneath Prince the entire SOL period?

‑Have they closed business?

‑Do they use seasonally? Is that normal use of an owner of gem caves?

‑Is underground digging for gems normal use for owners of property in that area?

‑Have the original owners (OOs) of Prince tried to exclude MMM before?

‑Did the OOs ever try to sue MMM for their use of the property? 

‑Did they try to post signs indicating their underground property could not be used? [OK idea, but not clear where you’d put signs! (]

7.  Exclusive

‑Law on exclusivity? Must be absolutely exclusive? ‑Does the JD restart the tolling of SOL by literally any use by the OO?  Or is exclusivity as a normal owner would do sufficient (like in Bell)?

‑How significant must the interruption in exclusivity be? Must the disruption be for a significant length of time?

‑Similar questions of acts by OOs from continuous (have OOs tried to enjoin MMM's use before, have they sued for trespass, etc.) 

‑Were any attempts by OOs to exclude MMM successful? Does the JD require successful attempts by OO to exclude in order to disrupt exclusivity?

‑Does MMM allow others into their underground caves? 


‑Is the public allowed to go and take gems as well? 


‑Do they give tours?

‑Is is used enough by the public such that it might be considered a public right to use the property? Would that defeat exclusivity in this JD?

8.  Adverse/ Hostile

‑Did MMM ever get permission by OOs to use their underground property? 


‑Was the permission, if given, revoked?


‑JD requirements for revocation of permission?

‑Does the JD presume hostile if all other elements met?

‑Does the JD presume hostility if there is an unexplained possession of the property?

‑Does Ben or OOs have an explanation for MMM's use of this area? 

‑Does JD have state of mind requirements? good faith? bad faith? 

‑Did MMM believe the area was theirs? Did they start caving rocks and simply misjudge where their property line ended above the surface?

‑Did MMM know they exceeded their property lines, but continued to mine anyways?

‑Does JD require that APor have claim of right? How defined?


‑Has MMM held property out against the world as their own? 


‑have they told public that they are using it?
QUESTION II Generally: 54 students chose this question, making it the second most popular.   Those who selected it split the problems fairly evenly: 41 did 2A, 43 did 2B, 34 did 2C and 44 did 2D.  As always, the short problems were the least forgiving of your mistakes. Quite a few answers earned strong scores of 7, 8 or 9 points out of 10 (and the first model for 2B even earned the rare ten).  But quite a few also earned scores of only 3, 2 or 1.  Some common exam-taking skills whose absence cost quite a few students quite a few points:

(a) Read Carefully I: Respond to My Legal Question:  As always, the short problems raised very tightly focused legal questions and students who kept their answers within that focus benefited.  Common mistakes included:

· 2A addressed the “exclusive” element of adverse possession; some students discussed other elements.

· 2B addressed the test from Hatchcock; many students discussed tests from the other cases we studied.

· 2C addressed the scope of an express easement; several students addressed rights under possible implied easements. 

· Quite a few students discussed possible negotiated solutions to one or more problems; all four asked only about legal resolutions. 
 (b) Read Carefully II: Know Which Facts You Have (and Which Facts You Don’t Have): 

(i) Assertions Inconsistent with the Facts Given are Very Costly:  You can lose points both for misreading the Q and by spending time on legal Qs I didn’t ask about.  Common mistakes included:

· In 2A, claiming that it wasn’t clear whether M’s dog walks were on the lot in Q.

· In 2C, missing that the hotel had not yet re-opened, so that any harm to A was still hypothetical.

· In 2D, suggesting that there might be permanent or unaddressed damage to Z’s apartment.
(ii) Assume the Parties Can Prove the Facts Given:  Generally, I suggest you treat any information the professor provides you on a law school exam Q as a proven “fact” absent very clear signals from instructions or prior examples.  For my lawyering questions, you need to expressly address the evidence needed to prove potential legal claims.  However, on short problems or issue-spotters, I’m looking for you to work with a set of given “facts,” so you should treat them as proved.  Quite a few students on this test explicitly dismissed some of my facts because they thought (often incorrectly) the facts would be hard to prove.  E.g., students suggested in 2A that M’s walks might not break exclusivity because she would be unable to prove they happened, which is incorrect and, more importantly, misses the point of the problem.

(iii) Try to Identify Key Missing Facts:  In class, we spent a lot of time on this task/skill.  Key examples here included:

· 2A:  Length of M’s walks.

· 2C:  % of pipe capacity WC output would use; whether renovations to WC added additional pipes connecting in another direction.

· 2D: Whether Z had read the relevant instructions to his filtering device.
(c) Identify the Strongest Arguments for Each Side:   As promised, I designed each problem so that each party had serious legal arguments.   If you primarily focused on one side’s position, you were very unlikely to receive more than 5 or 6 points.   One hint that your answer may be tilting too much to one side is the relative length of your arguments.  If, for example, your answer to a problem is approximately one typed page and one side’s arguments take up all but, e.g., 7-10 lines, you probably have overvalued that side.  If you consistently are having trouble finding arguments for one side on problems like these (or on parts of the issue-spotter), you probably need to rethink the way you are studying.  You can see me for suggestions. 
(d) Know the Rules:  When you apply the wrong legal tests to my problems, you are not likely to receive much of the available credit.  Even on an open book test, you don’t have time to look up every relevant legal standard, so you should memorize concise versions of rules you are fairly likely to encounter on the test.  Given our classroom coverage of these issues, none of legal tests needed for the short problems should have been a big surprise, although many students made serious errors stating the law in 2A and 2B in particular.  Moreover, your memorization process for a multi-part rule needs to include the relationship between the various parts.  2B, 2C, and 2D all called for three-part analysis, but you needed to understand that the relationship between the parts was different for each (see below).
(e) Clear Organization Isn’t Just Helpful, It’s Part of the Analysis:  I received a lot of answers that consisted of a single unbroken block of text, sometimes more than a page long.  Even if such a paragraph lays out your ideas in a logical order, I may have trouble seeing where one idea ends and the next begins.  Instead, you should strongly consider breaking your answer up into shorter paragraphs, organized by topic, each introduced with a brief heading or subheading.  This format makes it easier for both you and me to keep track of your arguments.  


On this test, finding a good way to organize 2A might have been tricky because there were many ideas that might have been relevant and no really obvious way to arrange them.  However, the other three problems each called for a three-part legal test that provided an easy organizational structure.  Addressing the three parts separately is not simply a helpful way to present your arguments clearly; it is an important component of the legal analysis itself.  
(f) Policy is a Tool, not an Accessory: Quite a few students wasted time in one or more problems (especially 2A and 2C) by articulating policies relevant to the legal issue without explaining how the policies helped resolve the problem.  Policy arguments are incredibly important tools that courts use all the time to help resolve cases, especially when doctrine does not yield clear answers.  However, I’m not going to give you any significant credit simply for knowing that a policy idea goes with a legal issue the way that a particular scarf or tie might go with the rest of your outfit.  Instead, I reward using the tool to further the analysis of the problem.  
(g) Embrace the Challenge:  To do well on one of these problems, you need to recognize and directly address what makes it challenging (as opposed to ignoring or trying to argue away the difficulties).  Embracing the challenge was especially important on 2D, which asked you how the Florida statute would treat a tenant who did something that might have done great harm but in fact did almost none.  The many students who ignored the challenge by either claiming that serious damage occurred or assuming that the fire was really no big deal did not receive very high scores.  I designed 2D so that both the “necessity” and “selection” prongs of the Hatchcock test would be hard to resolve (see below). The “challenges” on the other problems might be stated as follows:

· 2A:  Is some repeated use by an OO of part of the perimeter of a large parcel sufficient to defeat the exclusive element of AP?

· 2C:  Is a potentially very large increase in the use of an easement allowed when it is within the literal language of the grant and no harm has yet occurred?
QUESTION IIA (Bashful):  Discuss whether, in the following scenario, Masha’s walks along the path on Disney-Acre would be sufficient to defeat the “Exclusive” element of Adverse Possession:  A potential adverse possessor has been residing on Disney-Acre, a five-acre wooded residential lot, for twelve years, which is the relevant statute of limitations period.  One year ago, Masha inherited legal title to Disney-Acre.  Masha, the author of the very popular Evil Queen fantasy novels, is painfully shy and strives to avoid contact with her many fans.  Since she inherited Disney-Acre, she sometimes walks her dog Walt on the lot on a path through the woods near the edge of the property line.  She only does this early in the morning or late at night on weekends and she is careful to clean up after Walt.
Question IIA: Professor’s Comments
Overall: The issue here was the same as in Review Problems 5C & 5D:  When does a relatively minimal re-entry by an OO defeat exclusivity.  Because none of our primary cases dealt with this aspect of exclusivity, this problem required you to think about the policies behind the exclusive element and how they relate to this particular set of facts

I rewarded understanding and creatively addressing the issue, using available authority and underlying policies to make significant arguments for both sides, and making clear the legal relevance of points made.  Overall, the answers were a bit disappointing because, even though we did Prob. 5D in class and I wrote up the student critiques at some length, many students seemed never to have thought about the issue before. 

1. Available Authority:  


a. Literal/NY Case: I expected you to briefly note that M’s activity was enough to break exclusivity under a literal view of the element (as in the NY case involving construction materials).  You might then have discussed whether this is a good result, perhaps supporting the literal view with the general disfavor accorded AP.  All three model answers made some reference to the literal view and/or the NY case.  Incidentally, several students asserted that Florida has adopted the literal view, but I know of nothing in materials that says this.


b. Penn/Cal Statute:  Statutes requiring that OO bring suit within one year of an entry would not hurt M if she brings suit right away b/c her entries have been w/in one year of the present date. (See 2d Model)


c. Overhanging eaves (Miller):  Under this case, if the APor isn’t using the path, a court might let M retain the path, but not the rest of the lot.  You could distinguish Miller, because M’s use is not a permanent improvement like the eaves, so she can’t argue that she never relinquished possession or that it would be inefficient to force her to give up the path.  Applying Miller might also depend on whether the APor has color of title, which would result in constructive AP even of parts of the lot the APor didn’t actually possess. 

d. Use by 3d Parties (Bell):  Not really at issue here, since M is legal title holder (OO).
  Similarly, whether or not the APor had taken reasonable steps regarding other trespassers doesn’t tell us anything about the significance of an entry by an OO.  Certainly nothing we read requires an APor to successfully prevent all possible trespassing.

2. Adverse Possession Policy Arguments: 


a.  Sleeping Owner:  This is the policy behind this element as it relates to the OO’s activities; the question  here is whether an OO who does these activities should be considered “sleeping.”  (All three models address this in different ways.) Note that as the author of popular novels, she is presumably well-off enough to hire somebody to manage or check out the lot more extensively. Some thoughts:

· We have no evidence M has surveyed or explored the rest of Disney-Acre (particularly the residence) or tried to use it in any way.  The 1st model notes the policy concerns raised when OOs don’t check up on their land.  The 3d model notes possible consequences if M never reaches the area the APor is actually possessing. 

· This might seem a pretty small use of a 5-acre lot to claim ownership of whole thing where the APor presumably has been residing there for 12 years.  All three models raise useful Qs about the extent of M’s use of Disney-Acre: length and location of path (e.g., is M circumnavigating lot?), time spent and frequency of walks.  Presumably, the greater the time and distance, the stronger M’s claim.
· Some students usefully argued that an OO should not be considered “asleep” if she is regularly using her own land in a way that is consistent with her own interests or proclivities.  After all, why should an OO have to do more than “what comes naturally” to maintain a claim to her own land?  This might be a way to use M’s shyness in her favor.  (See 3d Model.)  However, if she never visits large sections of the lot, she still may raise the policy concerns that accompany absentee ownership, and it’s easy enough to hire someone else to check the rest of the lot periodically.

b. Beneficial Use/Psychic Connection:  These policies are not directly related to this aspect of the exclusive element, so you need to defend their relevance if you use them. 
3. Color of Title (CoT):  The problem does not say whether the APor has color of title.  If CoT, there are three possible relevant consequences: 

i) In some states, CoT reduces some of the other requirements.  This might be true of exclusivity in this state.

ii) CoT creates constructive adverse possession of the whole lot.  By analogy, it might mean that M can only recover the portions of the lot she actually uses.  Or, as the 3d model argues, lack of CoT might mean the APor only gets the parts of the lot s/he actually used, and if M never gets to those parts, their use remains exclusive.
iii) CoT reduces the statute of limitations in some jurisdictions. However, the problem says that “the relevant limitations period … is 12 years,” which (you should understand) means that, even with CoT, the APor must meet the elements for 12 years.

4.  Other Common Ideas:  I gave some credit for factual discussion of the following ideas, but much more if you explained why these ideas should be relevant to this aspect of exclusive:

a. Lack of Notice to APor:  As we discussed in conjunction with the Review Problem in class, whether the APor thought his/her use was exclusive seems beside the point if the OO is actually using part of lot. Moreover, M’s walks would be visible to someone standing on the surface of the lot, so they would meet the ordinary definition of open & notorious, and are unlikely to leave no traces at all (see 1st Model). The two best reasons I saw in prior problems for treating notice as relevant were:

(i) Notice might destroy APors’s good faith belief in their color of title (if relevant); 

(ii) Notice of activity would give APors an opportunity to assert possession vis-à-vis intruders or the public (as described in Bell). 

b. Comparison to Use of Land by an Ordinary Owner: Some states use this test to determine if the Adverse Possessor’s use meets the elements of Actual Use and/or Continuous.  We have no authority suggesting that an OO must meet this test to retain ownership, and the NY construction materials case, e.g., strongly suggests otherwise.  Thus, ideally you’d need to explain the relevance.  You might plausibly argue that the use has to at least be more of an assertion of ownership than a typical trespass.  Here, the walks are regular and on land M presumably is aware she owns (she started right after she inherited), so that should be sufficient for that purpose. Maybe you could argue the more the use looks like that of an ordinary owner, the more likely it defeats exclusivity. The third model makes a very clever argument that M looks like an owner “securing the borders” of her land, so her acts should be sufficient to retain ownership.
5. Common Concerns:  
· Because I asked if M’s walks are sufficient to defeat exclusivity, for purposes of the problem, you have to assume that no activity by predecessor OOs would be relevant to this element. 

· When doing an AP problem, you need to keep clear which party is the OO and which is the APor.  Here, you should recognize that M is the OO because (i) she inherited “legal title;” and (ii) the problem asks if her walks defeat exclusivity, which doesn’t make sense if she was attempting to AP the lot. 
· Several students argued that because the path is “near the edge of the property line,” M might never have actually used lot in Q.  However, the problem says specifically that her walks are “on the lot.”

· As noted in the general comments on Q2, you should take the stated facts as given.  Thus, it was not a good use of your time to discuss whether M could prove that she had taken walks on the lot. 

Question IIA: Student Answer #1: I thought this was the strongest answer.  In between recognition of the literal argument at the start and a nice policy argument at the end, the student raises a long list of useful points, although some of them need a bit more explanation.
Strict reading of exclusivity: M wins since she has physically entered the premises, SoL resets every time she enters, and she has entered w/in last year.  If not strict, how substantial does re-entry have to be?

Factors that would help:

· Is she walking enough to wear a path into the ground? Would give continuous notice of her presence. [Needs to defend relevance of notice somewhere.]
· Is the dog a boy? If it is, I guarantee it marks everything. [#1 Concern (]

· Does the dog ever go off leash? If so she is likely calling for it to come back and being loud.  Plus she would be physically entering more if sometimes she has to chase the dog down.

· How early and how late does she go? If she is walking in the dark, if she brings a flashlight shows she is more substantially entering the premises.  [Could use more explanation; presumably makes her more noticeable and has some sensory effect wherever light goes.]
· If she drives to the place, does she park on Prince-Acre? [Clever idea; could reasonably view parking as part of her “walks.”]
Factors that wouldn’t help:

· Says residential acreage.  Does she ever go into house or any structures? Would seem like something a responsible landowner would do.

· Is she only walking a small portion of the lot? It’s five acres and she is only walking along the edge of the lot. Would like to know how substantial this path is that she’s following. If it’s very short then doesn’t help. [Could be clearer why extent matters.]
· Only walks early in the morning or at night on the weekends. Not happening at a good time to give notice to someone. 
· Doesn’t speak about frequency. Is she doing this a lot? Dogs generally need to be walked a lot. Is she only using this property to walk her dog?


Exclusivity punishes property owners who sleep on their rights. If they don’t enter then they aren’t taking care/looking after their property. Masha is not doing a good job looking after her 5 acre property. She doesn’t inspect large portions of it. Furthermore it’s in a residential area. There are likely kids that are playing on it. Her failure to monitor might lead the property to be lived on by drug dealers and thieves. Kids might interact with these people. That’s bad policy.

Question IIA: Student Answer #2:  This student understood the Q well, saw the literal argument and the possible relevance of color of title and of a Penn-style statute, and included a lot of reasonable points related to the extent of M’s use of the land.


If the OO (or the public, which is not a factor in this problem) is sufficiently possessing the land, then the element of exclusivity is defeated.  Some jurisdictions treat ANY re-entrance onto the land by the OO as enough to sufficiently possess the land.  A New York case held that an OO simply storing materials on the land for 3 weeks destroyed exclusivity.  If this juris. has this rule, then M’s walking of the dog will be sufficient to defeat exclusivity.



Some juris. have statutory requirements for re-entry onto land for the purpose of defeating exclusivity.  E.g., in Penn, a re-entry would only toll the SoL clock if the OO brings suit within one year of that re-entry.  If the juris. has a similar statute, the length of time the statute requires might affect this claim.  We would need to know how soon after the last time M walked her dog she brings a lawsuit.  If not within the amount of time that the statute specifies, then her re-entry (even if enough in substance) will not affect the APor’s claim of exclusivity.


Assuming this juris. does not have any such statute and that they don’t treat ANY entry as enough, it then is a matter of “How much” does an OO have to do to break exclusivity. If this juris. views exclusivity as dependent on a length of time, M’s walking the dog periodically for one year would seem to defeat exclusivity.  However, she is only walking her dog at night or early in the morning and only on weekends, so her total time on the land may not be enough.  Relevant factors are the length of the path, how long it takes her to walk the path, and how often she walks Walt. If only walked a few times, path is relatively short, or it only takes a few minutes to walk it, court is more likely to find that her entrance is negligible and that it does not defeat exclusivity.


Related to this is how far the walk extends into the land.  She only walks the edge of the property, which is 5 acres and wooded, so unlikely to see the activities of the APor unless that person is on or near the path.  If the APor is only using a small portion of the 5 acres and if M’s walk comes nowhere near that portion, a court may find that the APor adequately adversely possessed that portion because M never re-entered that portion of the land, even though she re-entered other portions. However, because AP is disfavored in general, the burden is on APor to show the elements (usually with clear & convincing evid.).  So APor would have to show that M’s walks never came near his portion. 

Question IIA: Student Answer #3:  This student makes some nice points leading up to the useful little discussion of sleeping owner arguments at the end.  I especially liked “securing the borders,” because it suggests that M’s actions are enough if she seems to be sending a message that she owns the lot.  I also like the use of the construction materials case to evaluate the amount of use that is needed.

There is no clear standard as to how significant an OO’s use has to be to reset the clock. Walking with the dog along the edge of the property appears to be “securing the borders,” so in that sense could appear as if she is communicating to the public that her property should not be entered.  This kind of seeming guarding activity may appear to be reasonably significant because the property is only 5 acres and it is manageable to completely cover the borders, as to make sure the entire lot is not intruded upon. 


On the other hand, only using the outskirts of the property leaves the entire inside of the property untouched by the OO. How much surface area does an OO actually has to cover to be significant enough to reset AP clock? In one state, an owner's storing of construction materials for three weeks was significant enough to destroy the AP. Storing construction materials likely does not have the owner treading much of the surface of the property. So perhaps it is not important that much of the surface area is used by the owner. 

Whether M's property was AP'd may turn to policy rationales. One question is whether M is being a sleeping owner. Arguably, M is not sleeping as to her property, since she uses it routinely for walks. Though she may be sleeping to the interior of her property, she is aware her property exists and uses it routinely. If M's aversion to people was extreme enough to be social anxiety, perhaps a court would pardon her for sleeping as to the interior of the property. A court probably would not want to force anxiety patients to put themselves in situations that cause them terror. [Last point is plausible, although presumably popular author could afford to hire someone to check out interior for her.]
QUESTION IIB (Dopey):  Discuss whether, in the following scenario, the city’s use of Eminent Domain would violate the Public Use Clause of the state constitution under the legal standards from Hatchcock:  Vinclair Heights is a run-down neighborhood in the city of Kirkland.  Although almost all the buildings in the neighborhood contain functioning businesses and residences, the streets are home to the highest rate of prostitution and drug-related crime in the city. (The local alternative weekly newspaper even ran a story on addicted prostitutes entitled, “High Ho, High Ho, It’s Off to Work They Go.”)  The city would like to open a drug rehabilitation center in Vinclair Heights, but cannot afford to do so.


David runs “Magic Mirror,” a chain of private drug rehabilitation centers. He has tried unsuccessfully for several years to purchase land in Vinclair Heights to open a center.  David recently proposed to the city that it use its Eminent Domain power to purchase an appropriate lot in Vinclair Heights and resell it to him (at fair market value) to open a Magic Mirror center.  He suggested six possible sites, each of which covered twelve square city blocks.  The city agreed to the proposal, choosing the suggested site that was furthest from any school and that had the highest crime rate. 

Question IIB: Professor’s Comments
Overall: Hatchcock recognized three situations where using EmDom to transfer land to a private party meets the state’s Public Use Requirement.  To show you understood Hatchcock, you needed to be clear that the govt only has to meet one of the three tests, and needed to keep your discussions within the narrow framework of the each test, refraining from addressing outside issues that might be relevant under one of the other EmDom cases (like use by the public or primary benefit). You needed to tie any policy arguments back to the particular tests to clarify their relevance to the Q and to understand that there’s no such thing as “public use” independent of the legal tests used to interpret the term.  Most students did reasonably well with one or two of the tests; very few did well with all three. 
1.  Necessity:  This test requires that (a) the project or type of project be important; and (b) EmDom be necessary to assemble the project.  There was room for some two-sided discussion on both parts of the test:


(a) Important [Type of] Project:  On the surface, the project appears to meet this test.  The city wants to open a drug rehab center, there is high drug use in the area, and and effective centers can help users return to having productive lives.  However, for this test, Hatchcock references crucial means of transportation that serve very large numbers of people.  Arguably, even a large and effective rehab center is unlikely to be as important as highways and railroads.  


(b) EmDom Necessary to Assemble Project:  The court’s examples for this test are railroads and highways that have to be built in more-or-less straight lines, which thus can be greatly impeded by holdouts.  Here, D was unable to purchase an appropriate site on the open market, but that could be for many reasons.  As we discussed in class, to assemble a project of sufficient size might also require EmDom.  Twelve square blocks might be seen as pretty sizable within a crowded city, but the Poletown site was probably larger and the court did not believe that the Poletown facts should meet its new test.  Both the first and second model answers have nice two-sided discussions that include some clever ideas. 


(c) Other Issues:  Under “necessity,” lots of students addressed questions outside the scope of the test articulated in Hatchcock:  

· Quite a few students discussed whether the individual project was necessary.  I don’t think the court intended this prong to look at the necessity of the individual project.  Again, highways and railroads are the court’s examples and it is hard to say, e.g., that any one specific highway is necessary.  However, because the case is not especially clear about this, I gave some credit for these discussions. 

· The necessity of project being placed at the particular geographic location is referenced by City of Seattle, but not by Hatchcock. 
· Nothing in Hatchcock refers to the extent of the public benefit or to the project’s likelihood of success (the Michigan SCt intended to overrule Poletown).  

 (2) Accountability: The public must retain some “measure of control” over the proposed use.  Generally, this refers to enforceable legal mechanisms whereby the gov’t (not the public at large) can exercise some control, even though a private developer owns the land or is managing the project.  Here, there might be contractual provisions, e.g., that require D to provide services to locals or to indigents or that prohibit resale to a different developer.  Because you have no evidence one way or the other about the existence of contractual limitations, I was just looking for you to quickly note some possible terms and point out that they might be part of the final agreement. (See 1st and especially 3d models). However, quite a few students did more, particularly by pointing out this test might be satisfied by sufficient gov’t regulation of rehab centers (see 2d model) or if D’s centers were not-for-profit.  A few students suggested that the discipline of the free market might also provide accountability.  I think this might be true in the right industry, but would need to be really carefully defended to be convincing here. 

(3) Selection:  The govt must have reasons to choose to take the land in question independent of its value to the proposed new use. As we discussed in class, this means you are looking for problems with the current use or ownership.  The area here is not completely blighted, but Hatchcock uses urban renewal as its example and Berman would suggest you don’t need to look at each individual parcel to do urban renewal. What makes the problem difficult is that a high crime rate would seem to justify changing the use, except that the crime rate may have nothing to do with the way any individual owners are using their land so it may seem unfair to “punish” them.  The 4th model explicitly notes this tension and makes a very clever policy argument to resolve it. The first and second models hint at the tension and both have some solid discussion. 

Question IIB: Student Answer #1: This student provided very strong discussions of Necessity and Selection and a pretty solid discussion of Accountability.  I gave the answer a rare 10 point score (out of 10) because of its overall strength and because I saw nothing at all outside the scope of the legal tests.

Hatchcock articulated three standards for when it is not a violation of the state constitution to use EmDom for private use:
(1) Necessity:  EmDom must be necessary to a project serving significant public purpose.  Here, the city likely meets this standard.  The purpose is to build a rehab center for drug use in VH.  The city declares this type of center sufficiently important and for the public use.
The private corporation, Magic Mirror (MM), who runs these private drug centers has tried unsuccessfully for three years to purhcase land in VH. Because the private company cannot buy the property may mean EmDom is necessary to achieve the purpose.  However, VH could complain that this is not “severe” enough: MM can just try to puchase the area at a higher than Fair Market Value. If owners have significant ties to the land and MM has only tried to offer below market prices or other unreasonable terms, then it is not fair to use EmDom as a way to get around paying higher prices. A court would likely require more information to correctly decide this, but if it was found that MM realistically approached all the possible areas and offered the highest rate (I’ll give you a blank check would be the strongest argument) and the owners STILL refused: then it would be necessary. If he has “tried” in other less substantial ways, the court would likely say the city does not pass the test for necessity.
 (2) Accountability:  There must be a measure of public ownership or control over the property. Here, MM approached them about using EmDom, David offered six different locations that had the same amount of space. The CITY chose which site to exercise EmDom on and the city chose the site best suited for the public purpose. This was a public check on the private interest. [An interesting argument, but I’m not sure whether Mich. SCt would think of these points as meeting this test.  However, the student immediately acknowledges that something stronger would be better.]


HOWEVER, the city will likely fail on this claim because Hatchock intended there to be continuing oversight and public control over the premises to ensure the public benefit was truly met. Here, as far as we know, there are no other “strings attached” and this means that MM can use their space as a private entity. They can charge higher rates, invite celebrity drug users, and ultimately not meet the City’s needs at all.  By contrast, if the city required a certain amount of regulation, such as requiring that they service VH clients, charge a reduced rate, or participate in other government regulated programs, then the city’s claim would be stronger.

(3) Selection: Taking the land itself must be the public purpose. This is the city’s strongest claim and is why I arguably believe the city can survive the Hatchcock test. VH is a “run down” neighborhood, despite functioning business. This is not exactly the same intent of the Hatchcock court, which cited “blighted” neighborhoods or those in economic depression. However, this is a source of severe concern, due to the fact that VH is the highest rate of prostitution and drug related crime. Further, when the city approved the EmDom, they chose the site furthest away from a school and that had the highest crime rate. The selection of the land was arguably the most important factor in agreeing to use EmDom for MM and it helped them achieve their goals without burdening the public.

Question IIB: Student Answer #2: This student provided a very strong discussion of Necessity and pretty solid two-sided discussions of Accountability and Selection.  As I note below, a few points under Necessity and Selection are arguably outside the scope of the legal tests.

Note: Only need one of the following three prongs to meet test:  

(1) Project is important and only way to do project is through EmDom:


Important: The project may be important to society and to the public because it is a drug rehab center, which could be beneficial because it may help get people off drugs, which could have benefits to society such as better health, stronger families, more capable workforce, less imprisonment.  [Here, the student did a nice two-sided discussion of whether one rehab center in this location would likely to be very important.  As I noted above, I don’t think the case intended this prong to look at the importance of the individual project, but I gave you credit for doing so.]

EmDom: Given that the rehab center says that it needs 12 city blocks, EmDom may be necessary for the project because it’s a large parcel, and if Vinclair Heights (VH) is a dense neighborhood w/o much land for sale on the private market, it may be very difficult to get the full 12 blocks through private sales. On the other hand, if VH is not a dense neighborhood with lots of buildings or unused land for sale, may be possible to get the 12 blocks w/o EmDom. Furthermore, why do they need the full 12 blocks? That’s a huge center. Could they reduce the amount of land they need? Could they build up instead of out? Maybe lots of other ways to get the facility built that don’t require EmDom. 

(2) Accountability: Some method of public accountability or public oversight for the private owner:  No obvious indication of public accountability in the problem. Though leasing may be a way for public to keep private beneficiary accountable, Magic Mirror (MM) is not leasing the property, but buying it, so they’ll own it and have certain freedoms to do what they want. What’s to stop them from doing something else with the land besides build a drug rehab center? On the other hand, drug rehab centers may be heavily regulated by city of Kirkland [or by state], which may constitute public oversight.

(3) Selection: Land is selected due to some deficiency or impoverished quality. [Not only way to meet test; cf. facts of Midkiff.]  Here, this is a rundown neighborhood, so city and MM may have good reason to take it over and put the rundown land to positive public use. On other hand, there are functioning businesses and residences in the neighborhood ‑ are any of those located in the 12 blocks to be EmDom’ed? If so, the land selected may look less poor. On the other hand, they selected that property because it was furthest from any school, and had the highest crime rate ‑ may be concerned about having a drug rehab center near a school (not generally considered beneficial to have drug addicts near kids). Furthermore, land is in high crime area ‑ may be trying to reduce crime by taking over the land where the crime occurs and putting it to good use. May also be trying to target the rehab center to the crime area ‑ often a correlation between high crime areas and drug areas, so if rehab center in high drug area, may get more drug addicts from that area. [This last point seems to focus on what is good for the proposed use, so is probably outside the intended scope of the test.]

Question IIB: Student Answer #3 (Accountability Only): This was probably the most thorough discussion of possible concerns with giving D unlimited ownership and possible ways to address those concerns.


Accountability:  An area of concern is whether or not the city can hold D accountable to the same level as if it had purchased the land for itself.  D might get the land and run the clinic for a few years and whether or not it’s successful he might sell it to someone else for a profit (clearly buying land here is an issue after his several years of failed attempts).  The city would have no way of doing anything if they were dissatisfied by the new business replacing him here.  


However, if the public has a reversionary interest so if things end or do not work out, there is no risk of private resale.  The city can reduce problems like this by inserting provisions in the K that restrict D such as a multi-year no resale provision as we saw in Midkiff. This reduces chances for mischief, but not entirely because, if land doesn’t lose value after expiration of any restrictive provisions, can be sold off very quickly right after expires.  Also couldn’t resolve that risk by making restriction run too long, which would make land too unalienable (no interest in that in most juris.)


Nonetheless, since the govt has already had an interest in the program, they must have had an idea how they wanted it run, so they could insert the necessary provisions to help insure the intended public benefits from the center, not just D acting as free-wielding private enterpriser. 

Question IIB: Student Answer #4 (Selection Only):  This student sees the basic difficulty with Selection here (neighborhood is crime-ridden but private uses aren’t blighted) and provides a thoughtful policy argument to try to resolve it.  I thought this was very good because the student is using the problems with Just Compensation to address an uncertainty within the Hatchcock test, as opposed to incorrectly treating the problems as part of the test or employing them instead of the test.


Selection:  This is the difficult part of the question.  Much like the property in Kelo, the land here doesn’t seem blighted.  Although the crime rate is high, it doesn’t say that this is caused by the businesses currently operated in the neighborhood. On literal reading, seems to fail this test. However, given the extent to which crime and drug abuse are prominent in this situation, a judge might not want to strike down this project with its goal of cleaning up the neighborhood. 


The property owners, on the other hand, might argue that although they want their city cleaned up, it should not be at their expense.  They have spent money to keep up their businesses and, possibly through no fault of their own, crime and prostitution have become rampant. EmDom gives property owners the fair market value of their property.  In this case, the current state of the neighborhood probably means that most property owners here would be walking away much worse off than when they started out if their property were to be taken through EmDom.  Given the concerns underlying Hatchcock, it is especially problematic for the functional businesses to lose significant parts of their initial investments if D is operating a for-profit facility.

QUESTION IIC (Grumpy):  Discuss whether, in the following scenario, the owners of Dwarf-acre will be able to continue to use the express easement across Snow-Acre to connect the water and sewer pipes from their renovated hotel to the municipal utility system:  Dwarf-Acre and Snow-Acre are large neighboring lots in a ski resort town.  In 1975, Snow-Acre’s owner built a three-bedroom house on that lot and connected the house to the municipal utility system with underground water and sewer pipes with substantially more capacity than he needed in case he later decided to add to the house. Two years later, the owners of Dwarf-Acre built on the lot a hotel with 16 guest rooms called “Warren Court.”
 They purchased an easement from the owner of Snow-Acre that included the following language:

The owner of Snow-Acre and his successors and assigns grant to the owners of Dwarf-Acre and their successors and assigns the right in perpetuity to create and maintain connections from water and sewer pipes serving a hotel on Dwarf-Acre to the water and sewer pipes serving Snow-Acre and to have the hotel’s sewage and water flow through those pipes across Snow-Acre to and from the municipal utility system.

In 1978, the Warren Court Hotel opened after its water and sewage pipes were connected to the pipes running across Snow-Acre.  The hotel has been in business ever since and its water and sewage continue to flow through the pipes on Snow-Acre.  In 2013, the hotel came under new management, which began construction to renovate and greatly widen the building, adding a glass exterior and 120 additional guest rooms.  They plan to reopen in May 2014, retaining the connections to the Snow-Acre pipes. 

In 1999, Abraham had purchased Snow-Acre as his residence after having been given a copy of the easement language.  In 2013, he became very unhappy about “the glass coffin” being built next door.  He became obsessed with the Warren Court, trying to find some improper elements that could stop the project, but the hotel management had complied with all necessary zoning, building, and environmental regulations.  On a very cold night in February 2014, the water pipes in the basement of Abraham’s house froze and burst.  Although this problem was unconnected to the hotel’s use of the pipes, it gave Abraham the idea to try to enjoin the use of the easement by the rebuilt hotel.

Question IIC: Professor’s Comments
Overall: As in Chevy Chase and Review Problems 6A and 6F, the proposed use here clearly falls within the literal language of the grant, so you needed to focus on burden and quality/purpose arguments to resolve the problem.  I designed the problem so that crucial facts are unstated:  you don’t have conclusive information as to whether the existing pipes have the capacity to handle the increased flow of water and sewage.  I gave points for reasonable inferences from the existing facts, but I especially rewarded recognition of, or questions about, those missing facts.  I also gave a little bit of credit for correct points going to creation, notice, and termination
, although none of these were central to the problem.  I penalized students a bit for mislabeling which kind of arguments they were making (many intent/purpose arguments were mislabelled “language”).
1.  Relationship between Types of Tests:  Quite a few answers demonstrated some confusion about how to think about the three types of tests and, in particular, seemed incorrectly to think either that

(a) if the proposed use falls within the literal language of the grant, that ends the analysis; or

(b) the servient owner has to win on all three types of tests to prevail.  

However, as Chevy Chase demonstrates, in a case where the proposed use falls within the literal language of the grant, the servient owner still can prevail under either a burden analysis or a purpose/quality analysis.  Both types of tests serve as safety nets to ensure that the servient tenement isn’t saddled unfairly with a use that complies with the letter of the grant but not its spirit.  Otherwise, Chevy Chase would have had no reason to do the burden analysis.  

Note that Marcus Cable did no burden analysis in a case where it found the proposed use outside both the language and purpose of the original grant. Given the Texas court’s emphasis on protecting legitimate reliance interests of the servient owner, it likely would entertain arguments that the burden had increased too much even when the proposed use fell within the original language and purpose.  
2. Language Arguments (Reasonable Considering the Terms of the Grant):  For A to win using this test, he would have to show that WC’s proposed use of the easement is inconsistent with the easement’s language (as opposed to its intent or purpose). You should see that these arguments completely support DA, which is still using the same “pipes” to serve “a hotel on DA” and not even creating any additional connections.  I gave a little bit more credit to students who referred to more helpful details from the grant like “successors and assigns” on both sides and “in perpetuity,” but I think your time was best spent on the other tests.  A couple of students argued that WC had changed from a “hotel” to a “resort.” However, the renovated WC still falls within the ordinary meaning of “hotel” and, as far as we know, hasn’t even changed its name.  Thus, as the 1st model answer suggests, the resort argument is more of characterization/quality argument (discussed in #4 below) than a literal language argument.

3. Burden Arguments (Significantly Greater than Contemplated; CC: So Different as to Create New Servitude)

a. Focus: Burdens to SA Related to Overuse of Pipes


(i) Specificity:  When we did Chevy Chase and the review problems about Santa/Elf-Acre and art students/troubled teens, I encouraged you to use your imagination to imagine possible specific burdens that might arise from the proposed uses.  Here, many answers addressed the burdens without much specificity.  Saying simply that “more guests lead to much greater problems” is not very helpful.  And if you are going to be practicing lawyers, you really can’t be squeamish about discussing sewage with specificity. 


(ii) Evidence of Overuse:  We know that the hotel is growing from 16 to 136 rooms, so it presumably hopes for a proportionate increase in the number of guests and will certainly need to increase its staff.  More guests and employees will mean using more water and creating more sewage.  Will this overburden A’s pipes?  `Hotel isn’t open yet, so we’ll have to speculate some and as the 1st model cleverly noted, a court might want to wait until there’s evidence of actual harm to act.  Given that we are anticipating possible burdens, I saw three relevant sub-questions (although most students only addressed the third): 

· Will the new rooms really be filled? Hotel owners have guessed wrong about demand before. If nobody else is coming, nobody else is going.

· Will all the additional flow pass through A’s pipes? Problem doesn’t tell us whether the hotel remodel added a septic tank or of another set of pipes running in a different direction.  If so, there may be no increase in any burdens created by the easement. See 2d Model.
· Will the increased flow exceed the capacity of A’s pipes?  A’s pipes presumably are designed to handle some amount of water/sewage. Helpful to know if the anticipated new flow is, e.g., 40% or 400% of this amount.  Both models see that this is a crucial unstated fact, but very few students asked this question although many appeared to assume one or the other. Even if you don’t directly inquire, you have some other facts to play with:

· The original owner of SA put in pipes with excess capacity, but reasonable to argue that only designed for a bigger house, so most of excess might well have been used up with 16-room hotel.
· You’re told that, in doing its remodel, WC management “complied with all necessary zoning, building, and environmental regulations.”  Plausible that the govt made sure that there was adequate access to water supply and for waste disposal, although that might be a little optimistic about efficiency of local govt. 

(iii) Possible Effects of Overuse: Even if you establish that the new flow might exceed the capacity of the pipes, it is helpful to try to identify possible harms with specificity.  For example, if the only result of overcapacity is that the hotel’s toilets regularly back up or fail to work, that’s hardly a burden on SA. Some other possibilities:

· Sewage back-up and/or loss of water pressure in pipes connecting to A’s house. (See 1st model).

· Smells because of increased or continual presence of sewage in the system due to blockage.  (See 1st model).

· Pipes bursting:  Possible, although you’ll have to have an awful lot of pressure for liquid water or sewage to burst metal pipes.  A couple of you cleverly suggested that A’s burst pipes might show that the system was weak and liable to burst.  (See 1st model). The difficulty with this claim, although you wouldn’t necessarily have any reason to know this, is that bursting pipes usually result from water sitting without flowing and therefore freezing in the pipes.  Because, unlike almost every other known substance, water expands when it freezes (which is why ice floats), the resulting pressure bursts the pipes, which then leak once the ice melts.  Thus the likelihood of bursting probably declines with increased flow of water and certainly with more warm sewage.

· Necessary repairs to system:  If overuse of the pipes necessitates repairs, DA should have to pay for them.  However, there are other possible harms to A even if DA pays.  (See 2d model)
b. Other Burdens 



(i)  Burdens on SA Unrelated to Use of Easement: A is suing to stop DA from overusing the water/sewer easement. Way too many students talked about problems stemming from the hotel expansion like traffic, noise, trash, and the ugly glass building that, as far as I could see,
 had nothing to do with this easement.  These problems were relevant to Chevy Chase and Review Problem 6F because those easements involved human beings on paths on the surface of the servient tenement. I suppose if the pipes back up, there might be resulting noises or hotel guests might have to drive around looking for working rest rooms, but you’d need to make those (tenuous) claims explicitly.


(ii) Burdens on Hotel/Dwarf-Acre if Use Not Allowed: Many students discussed this idea, which would be relevant to the existence of implied easements, but which has to be handled very carefully in this context.  Neither Chevy Chase nor the blackletter tests discuss this and Marcus Cable seems to explicitly reject its relevance.  You could best use it as part of a policy argument about protecting the reasonable expectations of the dominant tenement-holder.  
4.  Ev v. Rev./CC: Quality/MC: Purpose: These are different ways to describe arguments about whether the proposed use is too different than what had gone before to force the servient tenement to accept it.  Marcus Cable asks about the purpose of the easement as described in the language of the grant.  Framed that way, this looks like an easy case for DA because the stated purpose doesn’t change.  (See 1st model).  Chevy Chase asks about the “quality” of the use and the blackletter test asks about “evolution v. revolution.”  I think with both these versions, you could argue that an increase in quantity can be so great as to be a change in quality or a revolution (we played with this idea in some of the Review Problems and this is where you could usefully have talked about the change from a “small hotel” to a “large resort.”).   For example, under Chevy Chase, the “quality” of use might well be different if it changed from one train every 45 minutes to one train every 45 seconds.


If you claim that the increase in quantity violates these tests, you need to defend that claim with specificity with regard to the particulars of the easement at issue.  For example, the number of guest rooms in the WC has increased about 8.5 times.  If the hotel had an easement to run electric wires across SA, this increase would probably have no impact at all on SA.  If the hotel had a driveway easement and all guests passed on a road underneath A’s window, 8.5 times the road traffic might well be a change in quality.  Here, you need to defend that the increased use of this easement would be significant enough to change its quality.  (See both models).  This is why you might have found it helpful to discuss the burdens first as I did here and as the 2d model does below.  

Many students talked about the speed of the change as significant to the ev-not-rev analysis.  While I think it is certainly relevant to talk about what kinds of change might naturally be expected, as I noted in class, these changes often are sudden.  Nobody’s horse slowly evolved into a Model T and the railroads did not evolve into hiker/bikers.  I gave a little bit of credit for discussions of speed, but I primarily was looking for a sense that the type of change was too great. 

5. Policy Arguments: Although few students did so, to help resolve the problem, you might have included some policy arguments. In particular, you might have discussed how best to protect the property rights and reliance interests of one or both of the parties. However, to make them relevant, you must use your policy arguments to help decide this dispute; merely reciting policies without application is not a good use of your time or mine.  

6.  Issues Outside the Scope of the Problem:  I asked whether the owners of DA “will be able to continue to use the express easement across Snow-Acre….”  The possible existence of implied easements (and there aren’t any
) does not answer this question. Similarly, possible negotiated solutions that create new and different easements are not responsive.  A few students even addressed the question of whether the grant created a fee simple interest. This is not only inconsistent with what I asked, but it makes no logical sense.  Why would the owner of SA, who is using the pipes for his own water and sewage, sell a fee simple interest in the pipes and give the owners of DA the right to exclude him? 

Question IIC: Student Answer #1: This was clearly the best answer, including lots of smart points, several that nobody else saw.

Reasonable Considering the Terms of the Grant:  Marcus Cable determined that it was not reasonable for a dominant tenement to put cable television lines on an easement for wires that transmitted electricity in part because the cable wires fell outside the ordinary meaning of the language of the grant. Here, by contrast, the easement says that it grants the right “in perpetuity” to “create and maintain connections from water and sewer pipes serving a hotel on DA to the water and sewer pipes” on SA and to have water flow to and from the utility system. The proposed use would seem to be reasonable because they are doing exactly what the language of the easement says: using it for water and sewer pipes. A might try to argue that the new renovations make WC a “resort,” not “a hotel.” However, DA has not added an additional hotel, but simply renovated, so WC still likely falls within the ordinary meaning of “a hotel.”

Evolutionary not revolutionary: In Chevy Chase, the court held that an easement granted to a railroad could be later used as a hiker/biker trail, and that this was an evolutionary development not a revolutionary development [although court didn’t use that terminology] because it fell within the same general category of transportation and so was the same “quality of use.” Here, by contrast, the hotel has undergone a significant transformation.  They have added 120 additional guest rooms. Before, they only had 16 guest rooms, so sewage was likely flowing much less frequently and likely much less sewage in general. This is a pretty drastic change, and could be considered revolutionary considering the pipes were probably not built to withstand the use of that many people. The pipes were likely much smaller than would be required for such a substantial increase in use. 
Furthermore, the technology used today for toilets is different than in the 70s when the hotel was built. Today’s toilets are often high powered, much faster and more powerful. Also, they often flush automatically. Using much more water, producing much more sewage, might be considered revolutionary. On the other hand, a lot of the auto flush technology and auto “turn on” technology for faucets is meant to conserve water use, and make it so water is being used as efficiently as possible. [Nobody expects law students to have detailed awareness of up-to-date bathroom technology and I would never want these technical arguments to be the heart of your answer.  However, when you are aware of info like this and you’re feeling flush, by all means go with the flow and use the info to enrich your answer.]  
In Marcus Cable, the court determined the purpose of the easement by looking at the language of the grant.  Here, the stated purpose is, again, to have sewage water flow to and from the municipal utility system.  The change will probably be considered evolutionary because it is technically being used for the same purpose: sewage and water flow.  
Burden: Since the hotel is now considerable larger than it was, around 8.5x the size, the burden could be considered greater. There is likely much more sewage running through. Also, maybe they will use so much energy and resources from the pipes that were built for 16 rooms, which now are over 120, that he is left with minimal water pressure. On the other hand, is he unhappy because of the sewage and water issues or because of the appearance of it the new property? The pipes froze from problems not connected with the hotel, and it appears he is complaining about the easement not because he is burdened by it but because he is simply looking for any reason possible to get rid of the place. However, his subjective intent is not very relevant if the increased burden is significant.

Additionally, the new renovations have not opened yet and they don’t open for another few months. If the pipes are bursting even before this additional burden, how are they going to withstand such an increase? If the new use is constantly requiring him to call plumbing services, then this is a huge burden. Presumably the hotel has to help pay for this.

Can he hear the plumbing in his house? If he has to hear the pipes every time someone flushes the toilet, then this will be a big burden as well. [Seems unlikely.]  He also might be burdened by smell. Are there openings near his house? If so, perhaps such an increase will create a much more potent smell.

Conclusion: A had been given a copy of the easement language, so he knew it was there. However, this was before they began renovating, so he likely didn’t expect this specific level of use.  Still, the parties aren’t required to foresee every possible use of the easement.  It’s a tough call, but considering the fact that the use is within the terms, the use is likely evolutionary, and the burdens are yet to be known, the easement will likely continue. However, if problems with the pipes later develop due to the hotel, he will have a better case.

Question IIC: Student Answer #2: This is a solid answer that makes useful points under each type of argument.  I particularly liked the questions in the burden section and the choice to address burdens before purpose/ev-rev arguments.
Scope of Express Easement: Consider whether the use is reasonable considering the terms of the grant, whether the burdens are greater than contemplated by the parties, and whether the changes are evolutionary rather than revolutionary.

Terms of the Grant: Grant gives successors and assigns right in perpetuity (forever) to “create and maintain connections.” This seems to give hotel the right to expand and to accommodate for the changes resulting from the renovation even by adding more connections; here, they are just using existing connections. Furthermore, though the hotel is expanding, it’s still “a hotel,” and the grant says that a hotel can have sewage and water flow through those pipes across Snow‑Acre. Though the flow may be increasing, nothing in the grant limits the quantity of the waste flowing through the pipes. Overall, the grant is broad enough on its face to allow the hotel both to expand and to use the plumbing already there.
Burdens: Hotel is expanding from 16 rooms to 120 rooms ‑ that likely will result in a substantial increase in sewage flow through the pipes because there will likely be more guests and perhaps staff putting sewage through the pipes. Are the pipes capable of handling that extra flow? Will it significantly increase the likelihood of a burst? If so, then could be a greater burden than that contemplated by the parties because could affect Abraham’s plumbing, could have sanitary implications, or could result in construction and repairs to maintain the plumbing. Want to know whether the hotel is making other accommodations for the plumbing besides Abraham’s pipes that would accommodate for the extra flow, or whether hotel is planning to just use the plumbing system under Abraham’s house. If using existing pipes requires more repairs, how would that affect Abraham’s home or lifestyle? If lots of repairs, even if DA pays, could affect his privacy, structure of his home (such as his own plumbing), and quality of life for a period of time. 

Ev. not Rev: [A little too much focus on speed of change in this section, but some useful ideas.] Consider the speed and nature of the change. Though it may take some time for the hotel to engage in the construction required to expand that dramatically (again, going from 16 to 120 rooms) this is likely a rapid and significant change that will require a much larger and significant plumbing system. Though it may be natural for a hotel to expand slowly over time as it gains notoriety or as the resort town grows, the hotel is expanding by 8.5 times. This is likely not a slow evolution, but a revolutionary change in the size of the hotel. However, again the hotel may be seeking other avenues for the plumbing to accommodate the extra sewage, which could mean that very little would change for Abraham. If the amount of sewage going through his pipes would remain about the same, it would not be a revolutionary change.

QUESTION IID (Sneezy):  Discuss whether, in the following scenario, Eddie can evict Zach immediately under Fl. Stat. §83.56(2) (provided below).  Assume that the fire in Zach’s apartment violated his lease.  Zach rents an apartment in a multi-unit apartment building in Florida.  Zach has severe allergies and owns an electric air filtering device that he runs in his bedroom to sleep at night.  Inhaling the scent of fresh eucalyptus leaves also helps his breathing, so one night he put some of those leaves inside his filtering device (although the instructions said not to do this).  A few minutes after he turned the device on, it began to whistle while it worked, then began shooting out sparks.  Zach’s bedspread and pajamas caught fire, but he was able to turn off the machine and put out the flames before there was any damage to the apartment except for some discoloration on the ceiling from the smoke.  Zach managed to clean up the ceiling completely, but he felt guilty and reported what had happened to Eddie, his landlord. 
83.56. Termination of rental agreement …  (2) If the tenant materially fails to comply with §83.52 or material provisions of the rental agreement, other than a failure to pay rent, or reasonable rules or regulations, the landlord may:

 
(a) If such noncompliance is of a nature that the tenant should not be given an opportunity to cure it …, deliver a written notice to the tenant specifying the noncompliance and the landlord's intent to terminate the rental agreement by reason thereof.  Examples of noncompliance which are of a nature that the tenant should not be given an opportunity to cure include, but are not limited to, destruction, damage, or misuse of the landlord's or other tenants' property by intentional act  …

(b) If such noncompliance is of a nature that the tenant should be given an opportunity to cure it, deliver a written notice to the tenant specifying the noncompliance, including a notice that, if the noncompliance is not corrected within 7 days from the date the written notice is delivered, the landlord shall terminate the rental agreement by reason thereof.  Examples of such noncompliance include, but are not limited to, activities in contravention of the lease or this act such as having or permitting unauthorized pets, guests, or vehicles;  parking in an unauthorized manner or permitting such parking; or failing to keep the premises clean and sanitary.  …

Question IID: Professor’s Comments
Overall: I designed this problem to raise a hard issue that the statute does not address directly:  Can a landlord evict a tenant for a single incident of high risk behavior that does not actually do any harm to the landlord or to other tenants.  The answers were generally pretty good, although you collectively showed more pro-tenant bias than is usually true.  Perhaps lots of you have started small fires.  I generally rewarded seeing that both parties had significant claims and thoughtful arguments of the three kinds we identified as relevant to this type of statute: literal, comparative, and policy.  

1. Common technique problems:

· Many students separated E’s arguments from Z’s and/or separated arguments about §(a) from those about §(b).  These organizational choices often led to a lot of repetition and tended to miss hard Qs like the meaning of “damage” and “intentional” in the statute.  Obviously, you can separate (a) and (b) for literal arguments, but comparative and policy arguments really address the relationship between the two sections, and therefore should handle them together. 
· Many students made serious mistakes reading and interpreting the facts of the problem.  Although I always want you to consider possible unstated facts, you only should discuss those that are consistent with the facts you are given.  Here, you are told that the only damage to the apartment is the discoloration, which Z “managed to clean up … completely.” This leaves you no room to discuss any other possible damage to the apt., including heat damage, permanent smoke smell, bad repainting by Z, etc.  Does this mean that the Ldld suffered no harm at all?  Not necessarily.  For example, as one student cleverly argued, E cannot assume there was no damage just because the ceiling is clean and might have to pay for an inspection to make sure everything is OK.  
2. Literal Arguments


a. Language of (a): Most students appropriately looked at the phrase “destruction, damage, or misuse” but quite a few of you ignored the two qualifying phrases: (i) “of the landlord's or other tenants' property” and (ii) “by intentional act.” To make a literal argument under (a), you must show that both phrases apply:   
· Destruction:  You can fairly presume that Z owns his own bedspread and PJs, so nothing belonging to E or to other TNTs was destroyed.  Many students inappropriately invoked this term, but this kind of blatant mis/overstatement is simply bad lawyering.
· Damage:  The discoloration might literally be “damage” to E’s property, although this kind of mild fixable harm may not be what the statute has in mind in using this term.  Arguing that this “damage” literally falls under (a) would suggest that a tenant could be evicted immediately for pouring coffee on the carpet, which seems unlikely. The first and third model answers have some useful discussion of whether this was “damage.”

· Misuse: The filter is Z’s own property, so misuse of it doesn’t literally violate.  Some students (including the first model) cleverly suggested that using your own stuff in a particularly reckless way inside the apt might be misuse of the apt.  The cutest little argument I saw was that, if the eucalyptus leaves had belonged to the landlord, putting them in the filter would be misuse of the ldld’s property.

· By intentional act: Z intentionally put leaves in the filter.  It is not clear from the problem whether he was even aware this violated the instructions.  He certainly didn’t intend the fire or any damage.  This leaves room for a discussion of whether the fire fell within the meaning of this phrase.  Worth noting that if this was a tort or criminal claim, the fire would not be considered “intentional.”

b. Language of (b)

· Failing to keep the premises clean: most students (and all 3 models) briefly noted this as a possible literal argument, but you should be clear that the lease violation was not the discoloration, but the fire, which does not really fit into the literal language.

· Activities in contravention of the lease:  Several students argued that the fire was literally within (b) because of this language.  However, as we discussed in class, this phrase doesn’t mean that all violations of the lease fall under (b).  Acts in contravention of lease or statute can fall under either (a) or (b).  
3. Comparisons:  For this sort of argument, you discuss whether the fire is more like the violations listed in (a) or those listed in (b), especially by employing plausible characterizations of one or both of the two lists. These discussions can easily bleed into policy questions about the kinds of violations that should/shouldn’t result in immediate eviction.  The most common characterizations were variations on:
· (a) = difficult/expensive/impossible to fix; (b) = cheap/quick/easy to fix (see all three models).  This mostly points to (b) here, although some of you made plausible arguments about landlord peace of mind or insurance concerns that might move it back into (a).

· (b) = little possibility of serious harm/damage; (a) = higher possibility of serious harm/damage (see 1st model).  This is a nice way to counter the characterization above and get around the instinct to say “no harm, no foul.”

· (a) = indicates high risk tenant; (b) = no strong indication of high risk tenant.  A few students made versions of this argument, claiming that Z’s conduct was sufficiently stupid/reckless that he is untrustworthy (even though he is pretty unlikely to do this particular dumb thing again).

4. Policy Arguments:

Most Useful:

Little Damage; Easy to Fix; Already Fixed:  Z is likely to claim, flowing from the first comparison argument above, that landlords generally should not be able to evict immediately when the violation caused little harm and the harm is already cured.  The third model has a nice response to the “already cured” point.  I also think a court might reasonably believe that fire is different from other kinds of violations and needs to be addressed directly.  
Fire (Both Ways):  I think this problem is hard to resolve because of the tension between the following two plausible arguments specifically addressing fire: 

· Fire is so dangerous and hard to control (you can elaborate danger at greater length) that it should be the basis for immediate eviction even when the tenant is able to put it out quickly before any damage occurs.  Other tenants might reasonably want to be rid of their reckless neighbor and should not get the message that everyone gets “one free burn.”  In my notes on your tests, I abbreviated this simply as “FIRE BAD.”  (Useful versions in all three models.)  

BUT
· Small accidental fires are common.  Where a tenant quickly acts to control the fire and it causes no damage, why evict for a common simple mistake.  Other tenants may worry that they will lose their apts if they knock over a candle or leave a pot on the stove too long. (Useful versions in 1st & 3d Models).
Self-Reporting:  Z should argue that, all else being equal, it’s bad policy to evict someone immediately when they have reported the violation themselves.  You don’t want to encourage TNTs to hide problems the Ldld surely is better off knowing and because sometimes hidden problems will develop into surprising bigger problems down the road.  (See 1st model).  Obviously, self-reporting shouldn’t prevent eviction for all bad behavior (“I cannot tell a lie.  I stole and ate your son’s pet turtle.”).  But given the tension noted above about how to treat fires, Ldlds may be best off encouraging honest reporting of small accidents.  I included the fact about Z self-reporting precisely to encourage you to think about this policy.

Less Persuasive:


Air Filter/Disability Accommodation: A surprising number of students treated the air filter itself as though it were the violation, arguing, e.g., that Z should be allowed to stay if he doesn’t replace the filter or that E should not be able to stop Z from having necessary medical equipment.   However nothing in the problem suggests that the filter caused any problems until Z misused it.  If a TNT caused a fire by trying to dry her tennis shoes in a toaster-oven, I don’t think you would suggest that she shouldn’t be allowed to get a new toaster.

The medical equipment claim raises a broader issue about disability accommodations, which generally speaking are only required if they are both necessary and reasonable.  Thus, Z almost certainly couldn’t claim he’s entitled to put leaves in the filter because he doesn’t need to do so to breathe.  He similarly couldn’t claim to be entitled to knock a bunch of holes in the walls to increase air circulation; even if Z needed more air, the holes almost certainly are an unreasonable way to get it.  Thus, policy arguments about Z’s right to medical care are out of place here, because the fire did not arise from required medical treatment.


Basic Interests of the Parties:  It’s not especially helpful to invoke a TNT’s right to keep his housing.  The statute allows immediate evictions for some violations and adding accidental fires to the list probably won’t greatly diminish the security of most TNTs.  Similarly, saying that E’s interest in having continued rent checks is a reason not to evict is not especially persuasive.  If E thinks he’s better off losing some short-term income to feel more secure about safety of the building, what basis do you have to tell him he’s wrong.

Question IID: Student Answer #1: I thought this was the strongest answer overall.  The literal arguments could be fleshed out more, but the student makes solid comparative arguments and does a nice job laying out all of what I saw as the major policy arguments. 


Statute explicitly mentions damages to the property.  In a literal reading, Zach damaged the apartment, but maybe this isn’t the type of damage the statute refers to.  Arguably, (a) could be categorized as something that seriously affects the landlord’s property by damaging or negatively affecting his ability to re-lease the property.  Destruction and damage when grouped together have more of a sense of permanence.  Arguably, this was a trivial amount of damage that occurs often in the common usage of a house.  Sometimes something burns on the stove or accidentally catches fire and people shouldn’t be evicted immediately who respond quickly.


Might be argued that Zach intentionally misused the property by putting eucalyptus leaves into the filtering device even though the directions said not to. Maybe an argument that a reasonable adult uses equipment in a proper way and is responsible when using an apartment. If someone is drying their clothes in the oven this would seem like misuse of the apt.  Putting leaves into an air filtering device seems to be similar to the oven use. In fact they have the same likely result...fire and smoke. [Good idea re misuse, but should be explicit that statute refers to misuse of Ldld’s or other Tnts’ property, not Z’s own.]

Literal reading of failing to keep premises clean and sanitary might help Zach. Could argue that the discoloration was really just rapidly making the premises unclean. Proof of this is the fact that he was able to clean up the ceiling completely. List in (b) can be categorized as non-permanent nuisances. Pets can be removed, guests can be told to leave, and vehicles can be moved. Zach's behavior here could be categorized as this type of non-permanent action. He didn’t cause any permanent harm to the property. As we went over in class, this type of behavior might be curable because Zach didn’t do anything to prevent the landlord from renting apts.  It didn’t affect the neighbors either.

However, it could be countered that non-permanent damage was only a lucky result and there is a distinction between harmless activities such as guests, pets, and parking and very dangerous activities like misusing electrical equipment.  Fire damage such as this is something that should have a bright line rule enforced because of possible dangers to other inhabitants.  


On the other hand, the landlord and neighbors wouldn’t have ever noticed except that Zach self‑reported. Public Policy would generally not be served to punish a tenant for such a behavior. Landlords’ interests would be better protected by open and honest tenants who report accidents on the property because they would have knowledge of what happens and be able to respond. If Zach had never told anyone then this type of behavior could reoccur until something terrible happens.

Question IID: Student Answer #2: This answer helpfully cleanly identified each type of argument, and although the literal arguments are a little thin, there are solid comparison and policy arguments for each side.
Literal (a) ‑ Z intentionally put the E leaves in the filter. The ceiling was damaged by the fire. BUT Z did not intentionally start a fire, he merely wanted to cure his allergies. The ceiling was not destroyed or damaged, all it needed was to be cleaned.  
Literal (b) ‑ Fire is identified as violation of the lease. The smoke from the fire made the ceiling dirty and Z cleaned it...keeping the premises clean and sanitary. Thus, Z already cured the harm by cleaning the ceiling. BUT smoke damage is not a regular filth one expects to accumulate in an apartment and outside the scope of keeping the premise clean and sanitary.  Fire is not a pet, guest, vehicle, or cleanliness issue and thus not covered by (b).

Comparison (a) ‑ Fires damage and destroy properties like the destructive activities covered by (a).  BUT accidental fires are not like breaking a window or taking a sledge hammer to the wall. Z did not intend the property to be damaged or destroyed, and the property is no worse off than it would be if the fire started in one of the kitchen appliances and been put out.

Comparison (b) ‑ Like a dirty room, a little cleaning solved the problem caused by the smoke. Like having a pet or guest, action can be taken to resolve the issue. Like having a guest leave, Z cleaned the ceiling and the harm (discoloration) is over. Also, the fire was put out. Like a rowdy guest, their harm to the property (physical) and other t’s (disruption) only exists while they are there and is resolved when they leave. Here, the risk to property and other t’s only existed when the fire was active, once Z put it out the risk of harm and actual harms went away.  

Policy ‑ Psychic harm to the LL is already done: the fear that one of the tenants could set the building on fire at any moment. Also, the risk of harm that Z exposed to the other tenants is irreversible. L may also not want to set the precedent that everyone can start one small fire and not be evicted. The risk of harm (to self is L lives on site and to other Ts) and liability convers (insurance costs) will increase dramatically if the Ts think this behavior is acceptable. BUT Mistakes should not result in one strike and you’re out of the property.

Question IID: Student Answer #3: Although I am not fond of giving all of one side’s arguments, then all of the other side’s, this answer sees a range of points for each position including key policy arguments about fire (too dangerous v. too common).
Eddie (E) can immediately evict Zach (Z) under 83.56(2)(a): Z improperly operated his filtering device which led to sparks that caught fire to his bedspread and created a fire that smoked up the ceiling. Under (a) of 83.56, whether the noncompliance should allow E to immediately evict Z depends on if Z's act is of such a "nature that the tenant should not be given an opportunity to cure". Improperly operating a device that sets the tenant’s things on fire and discolors the apt fits literally under these (a)'s provision requirements: damage by intentional act. Z intentionally placed the eucalyptus into the machine, so he fits the intentional element. [Room for more discussion of intent.] Although the damage, or the discolored ceiling, was immediately fixed by the Z, the language of the provision does not concern itself with whether the damage was immediately fixed. The literal language of only asks whether the damage was of such a "nature" that Z should not be allowed to cure. Z went ahead and "cured" the discoloration preemptively. However, if damage was only concerned with things that were not cured already, any tenant could immediately cure whatever wrong they've done on the property and never be subject to being immediately evicted. [Nice point.]  Sparking that catches fire is of a seriously dangerous nature. In another situation, fire could destroy the entire premises and even the people within. There is nothing quite as potentially damaging and dangerous as fire.  Fire by its nature allows a landlord to immediately evict.
Z should get right to cure: The result of what Z did was the harmless discoloration of the ceiling. Discoloration is not of a nature that E should be able to immediately evict Z. This is especially true when the discoloration is so easily and readily removable. Although the sparks lit up the bed sheets, Z was able to quickly put it out. Small fires that a tenant is quickly able to put out probably happen quiet often. If Z was able to quickly put it out, then is was clearly not the type of fire that is of such an extreme nature that E should be able to immediately evict him. If every time a tenant accidentally smoked up a room in his premises the landlord would be able to evict him immediately, there would be a flood of cases and much injustice does to relatively harmless acts. Under (b) right to cure, discoloration of a ceiling clearly and literally falls under the language "failing to keep the premises clean and sanitary." In its effect, the fire did not but cause slight discoloration. Discoloration that is readily removable seems more like a cleanliness issue than anything else.
QUESTION III (Happy): The Supreme Court of Oz (a little-known American state), has held that the remedies of rent withholding and repair-and-deduct are available for breaches of minimum habitability standards in residential leases, but has never ruled on whether they might also be available in other situations.  

In April 2014, Elizabeth filed a Declaratory Judgment action against her landlord, Kratzer Corporation, in Oz state trial court.  Her lawsuit requested a determination that she was entitled to the remedies of rent withholding and repair-and-deduct for Kratzer’s failure to provide adequate water and its failure to repair the outdoor fountain on her premises.  Her complaint included the following allegations:
· Since 2004, Elizabeth has owned and operated a very popular salon and health spa business called Fairest Above Them All. [FATA] By 2011, her business had almost outgrown its original building.  

· Kratzer Corporation owns and operates Happy Acres, a very large multi-building shopping center in a wealthy suburban neighborhood in Oz.  J-Building is a big stand-alone two-story structure in Happy Acres that was empty in 2011 because the prior tenant was bankrupt.  

· In June 2011, Elizabeth entered into a twelve-year lease with Kratzer for J-Building.  The lease made no mention of any duties regarding general maintenance, but Elizabeth assumed that Kratzer would take responsibility for taking care of the things that were integrated into systems serving the entire shopping center like electricity, plumbing, water supply and air conditioning. 
· One of the key factors in Elizabeth’s choice of J-Building was the large fountain located just outside the front doors, which she believed would “create just the bubbly joyful atmosphere I want.” At Elizabeth’s insistence, the lease stated specifically that the fountain was a “substantial and material part” of the leased premises and Kratzer committed to maintain the fountain in “good working order.”
· Pursuant to the lease, Elizabeth remodeled J-Building, designing ten second floor rooms each for a different type of beauty treatment. Her staff worked closely with Kratzer personnel to ensure appropriate that water supply and electrical connections for these rooms.  Elizabeth opened her business in J-Building in January 2012.  
· In October 2013, the fountain suddenly stopped working.  The Kratzer maintenance staff determined that a part called a U4-EA [euphoria] valve needed to be replaced.  Kratzer told Elizabeth they had ordered the part, but informed her repeatedly over the next few months it was out of stock.  In March 2014, Elizabeth found it on the internet herself, purchased it for the $2300 retail price, and had her own staff install it.

· In December 2013, the water pressure on the second floor of the J-Building suddenly dropped sharply. Just a trickle of water would flow from the faucets in the ten specialized rooms on that floor.  To use those rooms, the staff constantly had to bring large containers of water up from the ground floor on the elevator

· The Kratzer maintenance staff determined that the problem was not the result of anything done by Elizabeth’s staff. Over the next few`months, they tried unsuccessfully to fix the problem.  After Elizabeth complained repeatedly, she was told in March 2014 that Kratzer had no responsibility under the lease to fix the water problem.
· On March 27, 2014, Elizabeth provided notice to Kratzer that she was withholding rent until they restored water pressure to the second floor of J-Building and that she was deducting the cost of the U4-EA valve from the amount she would pay them.  
The trial court dismissed Elizabeth’s lawsuit on the pleadings, arguing that the very powerful nature of the remedies Elizabeth requested suggested they should only be employed to support the very strong interest in adequate housing and that commercial tenants could bargain for explicit lease terms authorizing these remedies if they wanted them.
The state Court of Appeals reversed.  The majority held that, to provide sufficient protection for the legitimate interests of commercial tenants, it would treat the availability of the requested remedies as a default rule in all commercial leases.  

The third judge wrote a concurring and dissenting opinion, arguing that the remedies should be available as a non-waivable right (not as a default rule).  However, she said she would limit their availability to breaches involving minimal habitability and not for those involving other amenities.  She also suggested that the remedies should not be implied into the leases of large sophisticated commercial tenants.

The Oz Supreme Court granted review to decide when, if ever, the tenant remedies of rent withholding and repair-and-deduct should be available in commercial leases.  
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Compose drafts of the analysis sections of both a majority opinion for the Court, and a shorter dissent.  Each should adopt and defend a different legal standard to resolve that question, then should briefly apply its standard to the allegations here.  Remember that, in this procedural posture, you must treat Elizabeth’s allegations as true.

Question III: Professor’s Comments
Overall: Only 25 students chose this question, making it the least popular by quite a lot.  Collectively, the answers were unusually strong, perhaps because the students who chose it tended to be the best exam-takers (they got much higher scores on average on the rest of the test as well). Almost all the students spent most of their answer defending their choice of rules and appropriately limited their discussion of E’s case to no more than a paragraph or two in each opinion.  

A.  Legal Standards Selected:  In assessing the standards you chose, I rewarded clarity of presentation, ease of application, and whether your standards were consistent
 with your supporting arguments and with your application to E’s case.  I deliberately left you a range of possible solutions for where one or both remedies might apply:

· Type of Violations: Zero to IWH to any Type of Significant Amenity

· When Implied: Zero to Default Rule to Unwaivable Implied Term 

· Type of Commercial Tenants: Zero to Small/Unsophisticated TNTs (or TNTs in multi-TNT complexes) to All

Almost all students who chose the question did a variation on the Court of Appeals’ rule in the majority, then followed the Trial Court in their dissent.  A few students added some additional rules like depositing rent into escrow prior to withholding or some added requirements for repair and deduct.  
B.  Substantive Defense of Your Standards:  I rewarded fully-elaborated persuasive arguments that genuinely supported your positions, serious attempts to respond to the points made in your other opinion and in the lower courts, and mustering several of the following kinds of arguments: 


1.  Freedom of Contract v. Need to Protect Tenants, including arguments re relative knowledge and bargaining power of commercial landlords and tenants and the relative importance of the rights involved.  All three models do some nice two-sided work on these issues.  Note the relationship of these points to waivability:  the more protection tenants need and the more important the right, the more important it is to make it non-waivable. (See Shack.)  By contrast, you need to be clear that a default rule doesn’t greatly interfere with freedom of contact because the parties are allowed to contract differently.  Having these remedies as default rules does--very mildly--protect tenants because to get a waiver, landlords must both raise the issue and bargain for the terms they want.  But it won’t be hard for landords to do this if they have a substantial bargaining power advantage, 
 
2.  Commercial v. Residential Leases:  In Oz, as in many states, the IWH and its standard remedies are implied and non-waivable in residential leases.  Thus, you could usefully discuss whether commercial leases are sufficiently different in relevant ways that a court should reach a different result on the issues here. Both the 1st and 3d models include some very nice discussion of this comparison in their two opinions.  

3.  Practical Effects of IWH/Remedies, including effects on the cost of services, rental prices, incentives to do preventative maintenance, and the health and safety of tenants and customers.  Because of economies of scale and the likelihood that landlords will have better access to infrastructure in multi-unit complexes, it often will be cheaper and easier for the landlord to perform repairs.  However, tenants allowed to repair-and-deduct may not have incentives to keep costs down. And some tenants may prefer to take on the duty to repair (perhaps in the belief that they can react best to the needs of their businesses), in return for lower rent or other contract concessions.  As the 3d model points out, however, if one tenant does a poor job on repairs, other tenants may suffer.  The 1st model has some nice discussion of multi-unit complexes with what I think are stronger arguments in the majority.  The 2d model has some very strong two-sided discussion of costs and prices. 


4.  Costs/Benefits of Specific Remedies in Specific Circumstances, including comparison with existing tenant remedies (constructive eviction; ordinary damages); ordinary prerequisites for these remedies (usually notice & time to cure); and likely effects on loandlord or tenant behavior.  I especially liked discussions that distinguished between the two remedies or suggested that they should apply to some situations but not others (see 2d and 3d model majorities, rejecting remedies for non-essential amenities). 

5.  Administrability, primarily how easily a court could apply a proposed legal test.  The test proposed by the concurring/dissenting judge that turns on the sophistication of the tenant raises serious administrability problems (see 1st and 3d models), but so does the line between essential and non-essential amenities (adopted by the 2d and 3d models without discussion of the issue).

6.  Lawmaking by SCt v Legislature:  Always a concern for state SCts.  (See 2d Model dissent & both 3d Model opinions).  Here, since the SCt created the IWH and remedies in residential leases, it’s helpful to explain why you think these issues become more “legislative” in the context of commercial leases.  

C.  Brief Application to Allegations:  The instructions specifically asked for a brief application, but several students skipped this step.  In some cases, not doing the application left me unsure as to how your proposed test worked, and so lost you additional credit.  

1.  The application could be very simple.  For example:

· You could simply follow one of the lower courts (see 1st model majority and dissent; 3d model dissent);

· If you were unsure of how your test would apply, you could remand to let the case go forward for discovery or fact-finding;

· You could briefly describe a different outcome (see 2d model majority and dissent; intro to 3d model majority).

2.  A few students (though a much smaller fraction than usual) missed the part of the instruction saying the application should be “brief,” lost track of the role of the state Supreme Court, and spent most of their opinion discussing the allegations in this case, instead of defending a rule that would be applicable to all commercial tenants in Oz (from the Emerald City to the desert bordering Munchkinland).   I gave a little bit of credit for thoughtful application, but the bulk of the available points came from arguments defending the legal standards adopted. 

3.  In quite a few answers, assertions made in the course of the application revealed mistakes or assumptions reading the problem.  For example, some answers claims that:

· The fountain was part of a common area (it was say part of E’s leased premises);

· E rented part of a multi-unit building (she rented an entire building in a multi-building complex);

· E did not have authority to renovate the upper floor of her building (the lease explicitly allowed this);

· E was very inexperienced (despite her lovely youthful appearance, nothing in the Q is inconsistent with her having been in the business for 30 years); and

· KC is a large powerful real estate company (nothing in the Q says KC owns more than this one shopping center)
Question III: Student Answer #1:  This was the most extensive answer, with solid two-sided work on freedom of contract, residential v. commercial leases, and the practical effects of its ruling.  The student also did some of the strongest work on the difference between default rules and non-waivable rights. I especially liked the majority’s discussion on the difficulty determining which tenants are sophisticated and the dissent’s discussion about differences between residential and commercial leases.
Majority: Justice Dreamy. We the great and powerful Supreme Court of Oz affirm the lower court’s holding that repair-and-deduct and withholding rent are non-waivable legal remedies in certain commercial settings.

I.  KC is operating a multi-business complex, which are quite common throughout our state in the form of plazas, malls, or office buildings renting out to different people. These complexes are owned by one landlord, but different parts of the complex are rented by different tenants and the common areas like bathrooms and hallways are used by all of those businesses’ clients and customers.  They often will have, e.g., an interconnected system of pipes where the pipes of a first floor tenant’s bathroom go up to a second floor restaurant. Thus, KC’s position--that the landlord is not responsible for the pipes--would mean that the business owner having a problem on the second floor might have to go into the unit of another tenant on the first floor to try to address their plumbing issues.  KC’s position essentially would require the Court to entitle all business owners to have easements into their neighbors’ units and would leave each tenant subject to things inside their walls that they may not be aware of and that can be altered by any construction to the building. This is such a complicated and difficult position to manage that we believe that the landlord (who logically should have all necessary blueprints and would already have to manage common areas connected to the private area) is in a better position to handle these issues. Moreover, it is less likely that a tenant will complain about the landlord coming in to deal with repairs than about entry by another tenant who rents upstairs.

II.  In the context of this multi-building complex, E’s assumption about the water was a logical one. E, while operating a successful small business, does not appear to have any more substantial legal background than an average person renting in a residential setting. Lack of legal training is more likely with smaller businesses renting out space in a plaza or mall. Thus people like E who run small businesses are unlikely in most cases to understand their lease any better than a residential tenant would. While it is true that the class of small business owners might have better ability to argue over the terms of a lease than a residential owner would, their lack of knowledge cripples this ability. They probably would not argue over something that logically appears to be a given, like working water.  

III. The dissent makes the point that E and other business owners are much more sophisticated people on average than the usual residential tenant. They note that here E clearly was able to negotiate key terms in the lease. Furthermore residential renters are, on average, of a much lower income status than someone who starts their own business, an expensive thing that not anyone could afford to do. These are valid points worth addressing. While there are low-end residential rental properties, there also are high end residential rental properties. There are many people who rent property for residential use on the high end whose income and education greatly surpass the capabilities of many small business owners, many of whom, after all, run nothing more than a sandwich shop. Their ability to run their business is based on their talents like cooking more than their business background.  

Our state recognizes that people who rent the high end residential properties are still protected by the remedies of rent withholding and repair-and-deduct despite the fact that they are hard to describe as poor uneducated people as the dissent prefers to envision them. In fact, many successful lawyers rent high end apartments and have those remedies available to them. Since the remedy for residents reaches such a wide variety of people, the rationale that it should not be extended to commercial use because commercial parties are more capable does not appear to be the strongest position. 
The dissent also argues that some failure in the commercial world is expected so commercial tenants need less protection.  However, the recent economic crisis is proof that the government sometimes does need to protect economic interests and that the failure of some businesses does not always help advance economics in general.
IV. We agree with the concurring and dissenting opinion that these remedies should be unwaivable and not a default rule. The basic ability to be ability to operate a tenants’ business should not be something that can be contracted around where it can be affected by common areas and other units. We are worried that, with, a sophisticated commercial landlord could include some boilerplate that would waive the rights of more unsophisticated tenants. Moreover, with multi-business complexes like malls and plazas, one tenant waiving rights could negatively impact its neighbors. Thus we are affirming the result of the court of appeals majority that E was entitled to water in her business, but on the grounds that the IWH and its remedies were not waivable. 

V.  We disagree with the concurring and dissenting opinion that these remedies can be waived by large sophisticated commercial tenants because we find the position to be unmanageable. While it is easy to say that a small mom and pop corner drugstore is a small unsophisticated party and a K-​Mart super center is a large sophisticated commercial tenant, we find the gray area in between too hard to properly manage.  The position would increase the courts’ cases as we will constantly have to determine if a business is unsophisticated or not. We also believe that even some apparently large sophisticated tenants are not really sophisticated. For example, McDonald's the national company could easily be described as a large sophisticated commercial tenant, but the McDonald's in the mall may be a franchise--not run by the corporate headquarters with all its lawyers--but by some random guy whose sophistication is limited at best.
  Since this guy may be the party negotiating the lease, we do not feel comfortable defining him as large and sophisticated even though he represents a company that we would describe as such. Many modern large corporations operate in such a structure and we will not know beforehand how much control the corporate headquarters has about negotiations (or if they even will send a lawyer).  Thus, making waivability turn on the tenant’s sophistication is not a workable standard.

VI. Thus, we the Supreme Court of Oz believe that the concept of habitability should apply to commercial leasing in the same manner that it applies in a residential setting. We might be willing to allow this right to be waived in a complex where one or two tenants rent the whole thing, but not in the context of complicated building structures like malls and plazas with common areas and several tenants. Thus, while altering its reasoning, we affirm the lower court’s decision holding that E was entitled to both remedies.

DISSENT.  Justice Sneaky.  We would affirm the decision of the trial court and dismiss E’s complaint.
I.  The Majority is heavily focused on malls and plazas and other multi-tenant complexes. While these do make up a large and growing segment of commercial rental property, there are still many commercial tenants who rent stand-alone spaces.  Furthermore the majority argues that putting the burden on the tenants in these complexes would make repairs far too complicated to manage. We disagree. Ultimately the electrical wires and water pipes in the building follows some sort of logical and mathematical planned setup. It is not too difficult to analyze beforehand which units would have burdens related to others and to what extent. Furthermore, if one tenant on an electrical line is having issues it is likely the tenant after and before him are also having issues. It seems likely that, to protect their businesses, these people will be able to cooperate with each other to resolve this issue and the shared income between three or more tenants should easily cover most issues that may arise. 
II. Furthermore, all businesses always run the risk of something going wrong. An accounting firm has a risk of their computers crashing at a critical moment. A restaurant has a chance of the refrigerator suddenly breaking down on them. And clothing stores run the risk of casual customers damaging their clothes. All of these are risks that, absent explicit contractual provisions, the person running the business, not the landlord, is responsible for resolving. We do not see why water and electricity should be any different from these other factors might also ruin a business. We do agree with the majority that the landlords should handle the areas that they control directly as well as common areas like bathrooms or corridors where no one particular business owner is in charge. But otherwise, we do not find that the IWH and the attendant remedies should be read into commercial leases.

III. Quite often commercial tenants have much more power than their residential counterparts and normally have experience and secure income that we cannot expect from residential lessees in general.  While there are some more capable residential lessees, many poor people rent out properties. Since drawing a line between the capability of people renting property between skilled and unskilled is difficult (as the majority pointed out in rejecting the position of the concurring/dissenting opinion), it is proper for these remedies to exist in residential renting regardless of individual capability. On the other hand, the lowest end commercial lessee is far more skilled than the lowest end residential lessee. Thus, we in the dissent are comfortable that these people are capable of negotiating about these terms in their contract.
IV. The Majority states that E made a logical assumption that water and electricity were terms that she did not need to negotiate. However, this assumption is a clear indication that these terms did occur to her but she did not bring them up during lease negotiations.  In most contract cases, the court has not had much sympathy for people who thought of an issue, chose not to raise it, and then asked the gov’t to  protect them. The lesson here is that if one thinks an issue is important, one should raise it and not take anything for granted. This is a basic principle taught to children in grade school we do not find sympathy for an adult ignoring that basic rule. E was a sophisticated party able to negotiate into the lease the landlord’s responsibility for the fountain’s operation.  We just do not find any reason to believe that a commercial tenant capable of negotiating matters unique to their business like E and the water fountain cannot negotiate simple and basic terms like water and electricity.

V.  Finally, the trial court pointed out that the reason why we have these remedies in the first place is that we have a very strong interest protecting housing rights which does not apply to commercial premises. Ultimately housing is a place we retreat to at the end of the day; the one place in the world that an individual should have peace and tranquility. Because of the nature of home, we strongly protect this interest. Commercial life, on the other hand, is a constantly thriving and evolving system based on learning from the shortcomings and failures of others to grow and prosper. Ultimately it is not as sacred and important to us as our home. Furthermore, the commercial world is one where the failure of one helps the growth of another individual. When one business fails, it’s an opportunity for a new one to take its place.  Therefore, it needs less protection since the same thing cannot be said about the failure of home. For these reasons, we dissent.  

Question III: Student Answer #2: This answer displays a nice tight exam writing style conveying lots of strong points in both majority and dissent and a good sense of each responding to the other.  I especially like the arguments in both opinions about the relationship between pricing and IWH (including the dissent’s final point), the efficiency of repair arguments in the majority that get nicely tied to both remedies at issue, the limits placed on repair-and-deduct, the distinction between E’s two claims, and the dissent’s role-of-the-legislature argument. 
Majority:  Should be Non-Waivable Implied Warranty of Habitability for Commercial Leases with Remedies of Rent Withholding and Repair and Deduct.

Best Position to Repair: Argument could be made that business should be financially able and sophisticated enough to contract their own leases. Should be able to hire lawyer. This is true to a large extent but certain minimums should be applied. Reasoning is explicitly shown in this case: sometimes even in commercial interests necessities like water, plumbing, and electricity are integrated part of multi-unit complex. Question should not be: “Should parties be able to contract?” but rather “Who is in better position to repair?” Why? If the parties contract for their own repairs and thus giving a cheaper lease, how is a TNT going to fix an issue that exists outside of the property under their control?  Under IWH, LDLD will fix. LDLD has access to entire integrated property and can make repairs to areas outside of TNT’s control that still affect TNT. 

Granted, lease prices will increase. But this is like insurance where all parties benefit through guarantees that certain minimums are obtained. Likely evening out costs over time because high prices will be offset by no need to fix and costly repairs offset by higher lease income.  Also, large portion of businesses are run by small business owners (SBOs). Questionable how sophisticated and how much money these owners have to have attorney review a lease. Furthermore, would raise the burden on people wanting to start a small business, something which might negatively affect the economy. SBOs would have to master their business as well as be legally informed and knowledgeable about repairs to buildings.


Dissent's opinion that parties should be given absolute freedom to contract is unreasonable. Evolution since common law in early England has slowly recognized the change towards IWH. Nature of buildings has changed from farmland to complex urban environments. IWH first recognized in New York for residential and this is a logical extension of the realization that tenancy has change since the previous no obligation rules.

Remedies Allow for Efficient Repairs: Repair and deduct would allow a commercial party to affect the change it needs in the most efficient and speedy manner. No need to wait for LDLD’s earliest convenience (and without intimate knowledge of TNT’s business interests) to call repairman, have repairman coordinate with TNT. Cut out unnecessary steps. Have them contract directly. Possible concerns would be that no incentive for tenant to find cheapest price. Concern is valid. Courts should impose limitation of reasonable price of repairs to prevent fraud. Furthermore, this would simply act as an incentive for LDLDs to act proactively seeking to spot concerns and fix them before they become too costly. Would prevent business disruptions for TNT and encourage active LDLDs and lower prices.

If TNT is unable to make repairs the TNT may withhold rent. This benefits a TNT where they don’t have the financial means to repair, e.g., a large costly electrical issue or don’t have access. In most cases, withholding rent for this commercial IWH will not happen because it is in the LDLD's interest to repair. LDLD benefits from higher leases thus giving them the financial means that the tenant doesn’t have and has the access.

Applying to the Facts of the Case:  Elizabeth may withhold rent until the water pressure is restored. Likely too costly and too much access to determine where issue is and the appropriate repairs. Also too far outside of her business expertise. Elizabeth's ability to conduct business in the building is severely negatively impacted by the lack of access to a human need like water. Elizabeth may import water but it’s very expensive and unreasonable for an entire floor of a building. 

May not deduct the cost of the fountain repair. The fountain is an aesthetic part of the building and does not affect the essential nature of the commercial lease. Elizabeth may still do business in the building even if the fountain doesn’t work. It should be up to the TNT to determine if an aesthetic non-essential item is so important to their business that they must be able repair it and then bargain for the remedy.

Dissent:  There should be no IWH for commercial properties.  

Freedom of Contract: Commercial parties should be free to contract however they please. An integral part of business is financial responsibility and foresight with business matters. These types of issues generally categorized as business decisions. It should be a business decision whether or not private parties want to assign the responsibility to repair to the landlord or to the tenant and there is no need to force the parties to use terms determined by the court. This gives the parties greater flexibility and keeps costs at whatever level the parties choose. This is very much like fixed price leases. Parties may choose to contract for a lease price over an extended period of time which may end up being significantly higher or lower than the market value for that property. 

The majority opinion argues that SBO's should not have to be lawyers, and repairmen as well as businessmen. I would argue otherwise. A smart business owner educates themselves in as many ways as possible to gain whatever advantage she can over other business owners. So a business owner who has invested in her own knowledge should have the opportunity to profit from that knowledge by receiving lower rents. In effect, majority limits business owner opportunities by effectively forcing TNT to purchase insurance, thus making the price higher to lease a property.

Leave to Legislature: Need to keep the judiciary from entering into the realm of private business where we have limited experience. If this concern is significant enough that parties are unable to freely bargain for reasonable terms and intervention is necessary then the legislature can step in and make those changes. The legislature will have greater fact finding ability. Furthermore, this is part of the democratic process. If the people don’t like the results of the legislature’s action then they can vote them out and replace them.

Application:  Elizabeth should not be able to withhold rent and should not be able to deduct the price of repair from her rent because this was not in the original contract. The costs for these repairs has already been deducted from the rent since the beginning of the freely bargained for agreement.

Question III: Student Answer #3:  This answer has strong arguments on each side, especially about freedom of contract, residential v. commercial, and the meaning of Javins.  I especially liked the majority acknowledging some of the strengths of the dissent, the incorporation of some arguments from Javins, and the distinction between IWH and non-essential amenities. 
Majority: We affirm in part.  IWH and the requested remedies of repair and deduct and rent withholding are sufficiently important to protect commercial tenant interests that they CANNOT be waived.  However we decline to extend the IWH to non‑essential amenities.  Thus. E is entitled to withhold rent for the plumbing issues but is not entitled to repair and deduct for the fountain.

A.  History/Precedent to extend IWH to commercial leases: When we held, like Javins, that the implied warranty of habitability should apply to residential leases, we addressed the shifting changing social and legal times, the necessity of treating leases implying warranties as we do in contract law, and attempting to even out the balance between the bargaining power of landlords and tenants. These concerns apply here in a commercial setting. 

The dissent argues that commercial tenancies are necessarily different than residential and the same policy rationales in extending IWH do not apply to commercial contexts. However, to assume that ALL commercial leases involve sophisticated tenants and equal bargaining power is not the reality of the world we live in today.  Many new small businesses are forming today and, as Javins contemplated, their relative lack of knowledge and resources are relevant to the justice and fairness issues the IWH was created to address. Although we acknowledge there are times, as the dissent points out, when commercial tenants sufficiently understand the nature of their agreement, we feel the policies supporting protective remedies for residential tenants are important enough to protect tenants in a commercial setting as well.

Here we have a tenant who runs a successful commercial business and yet is not quite the equivalent of a sophisticated party. Can we say the bargaining power is the same? Is the owner of a salon/spa who is enlarging their business for the very first time at the same bargaining level as the landlord who runs a very large shopping center? We think it unlikely. These types of relationships are common enough that tenants need the remedies of withholding rent and repair-​and‑deduct in all commercial relationships. We acknowledge that this will include some parties who don’t need protection, such as a lease from a huge tenant like Target. Yet, just because we recognize that these parties exist does not mean that the landlord should not generally have the obligation to maintain the premises.

B.  The role of waivers and competing policy concerns: Today, we hold that in a commercial lease, the IWH cannot be waived. Therefore, the remedies of repair-and-deduct /rent withholding will always apply. We recognize that there are costs to this decision.  These are strong and serious remedies and that their adoption imposes a burden on freedom of contract principles--the rights of landlords to do what they want with their land--that perhaps might impose hardships on a few landlords that they cannot afford or might be a particularly heavy burden for less sophisticated landlords. Moreover, some sophisticated commercial tenants may want to have complete control and not have the landlord responsible for anything. 

However, we feel as though the strong policy concerns for safe and adequate standards [this idea could be developed more] of habitability in commercial contexts outweighs these interests. Tenants are not always at equal bargaining power, and we feel that the fair maintenance of minimum building codes regarding, e.g., running water and electricity, is so important, bargaining for them shouldn’t ever be an issue. If the parties are so “corporate” and “sophisticated” that they would want their own control, then the IWH imposes even less real burden on them. If they are sufficiently well off that the rent allows the landlord to easily maintain the minimum standards, then perhaps the remedies will never even affect them because the landlords will always stay on top of the repairs! Again, our concern is a specific group, perhaps a majority, of commercial leases where the tenant’s bargaining power is NOT at an apex of sophistication and thus, we need to stop the ability of a landlord to simply cut costs and “hide” from the lease terms, as is exemplified in the current case.

We reject the position of the concurring/dissenting judge below that the availability of a waiver for IWH should depend on the sophistication of the tenant. Yes, much of the focus of this dilemma involves the wide range of sophistication of commercial tenants.  Here, Elizabeth has been in business for quite a long time. Perhaps she was knowledgeable about commercial leases; she was at least sophisticated enough to demand the lease provisions about the fountain. However, the judge’s standard leads to confusion: Who is a sophisticated party and who isn’t?  This standard would unnecessarily give the courts arbitrary power to decide when the parties can waive the IWH terms. If our legislature decides they would like to dictate that we apply this test, we invite them to do so. Otherwise, the situation at hand is not necessary for the court’s to draw lines about which commercial tenants get non-waivable protection and which don’t. We feel that the IWH is so important, every commercial lease deserves protection for it.

C.  Relevance of minimal habitability and those involving lease amenities: Lastly, we decide that the IWH in commercial contexts should not cover non‑essentials like the water fountain in this case. Our acknowledgement that remedies like repair‑and‑deduct and rent withholding give the tenant increasing power is the very reason we refuse to extend the scope. To do so would skew power too far in the direction of the tenant, but the role of this court is to meet these issues fairly and balance that relationship. We feel that if a non​essential structure is so important to a tenant, then in the commercial setting, they have enough bargaining power to contract for it.  Here, the fountain was expressly mentioned as under the landlord’s responsibilities and the typical contract breach remedies would apply. We do not need to issue a judicial declaration extending an IMPLIED warranty to protect tenants regarding these types of non-essentials. To do so would, as the dissent kindly suggests, be a “judicial usurpation of power.”
Dissent:  Today the majority upsets the delicate balance in landlord‑tenant relationships in commercial leases AND exhibits a blatant judicial usurpation of power over issues that should be left to the political process and legislative discretion.

There are many significant differences between commercial and residential leases. Although the majority does not ignore them completely, they casually brush them aside as though the simple policy concerns that our precedent (like Javins) recognized in a residential setting, apply with equal force to commercial leases. They do provide sufficient reasons that residential and commercial leases are the same, Javins mentions the “take it or leave it” situation in many residential leases that exhibits the skewed balance of power. In an economic crisis or general housing shortage, many tenants will not have a choice to negotiate for better terms. They need a place to live, and if they don’t want to responsibility to repair the water pipes, then too bad‑so sad. Javins rightly found that this was against the social policy of providing adequate housing to tenants. This rationale was CRUCIAL in determining that the IWH would be implied into residential leases. To simply “extend” Javins in a commercial setting and say the same policy rationale supports it is to miss the fundamental essence of the holding.
Not only does the majority misconstrue the precedent, it also overstates how similar residential and commercial leases are. Commercial leases, by their nature, are to further an economic purpose. The parties on both sides are contracting with their businesses at stake.  Commercial leases are usually longer than residential ones, implying a more cautionary role in the tenants mind before signing. If the terms of the contract are not clear, the parties have the responsibility to not base their livelihood on assumptions. Here, Elizabeth signed a 12 year lease and assumed the landlord was going to cover the pipes. Should we reward her for a misconception? It is not essential she lease J‑Building. To imply something into the contract terms is not to protect the possible cases (probably far fewer than the majority would like to believe) where commercial tenants actually are less sophisticated. Instead, it merely allows commercial tenants--who are used to running and owning businesses--to gain the benefit of not clearly checking the contract before signing.
Our most IMPORTANT disagreement with the majority is that neither commercial tenants nor landlords can waive the IWH. Yes, this is a world where many smaller businesses are leasing space.  However, it is also a world where “mom and pops” are constantly being replaced by Starbucks and Walmart. While their landlords might be capable of handling the maintenance, these tenants have a strong interest in freely choosing the terms they prefer. The court gives this interest mere lip service and claims the importance of IWH trumps all.  At least the majority had the sense to limit their rewriting of contract terms to those addressing “essential” minimum habitability standards.
Overall, the purpose of IWH doesn’t apply in a commercial context. I would defer to legislative control on this matter, as there are no great injustices or harms to a commercial tenant that warrant judges stepping in to override contract terms. The remedies available to commercial tenants for the inability of the landlord to supply water (i.e. actual, constructive, partial eviction) are sufficient; there is no need to require repair-and-deduct and rent withholding as non-waivable rights. [This could use more defense.] Thus, I would affirm the trial court’s decision and dismiss E’s complaint.

QUESTION IV (Doc): Discuss, in the following scenario, (a) who owns Huntsman Farm in April 2014 and (b) the extent to which Huntsman Farm and Mckain Medical School can limit Father Franks’s access to their respective landholdings.  Assume the scenario takes place in Gaidian, a little-known American state, and that the Gaidian statutes (provided below) apply where relevant.
Mckain Medical School (MMS) is a private accredited medical school associated with a mainstream Protestant denomination.  It is located in a small city in Gaidian.  Kristin was the first female graduate of MMS and was deeply attached to it.  Over the course of her life, she gave a lot of money to MMS.  Wayne, the MMS General Counsel, was one of her best friends.


In early January 2014, Kristin walked into Wayne’s office and said, “Honey, I’m dying. We have to draw up my will.” At the time, she had outlived three husbands and her only living relatives were her three grandchildren that were children of her deceased son (Angela, Bryan, and Cody) and her favorite grandchild Danielle (child of her deceased daughter).  
She handed Wayne an outline of what she wanted the will to say, which included:
· $50,000 each to Angela, Bryan, and Cody.

· $200,000 to Danielle.

· Huntsman Farm (described below) to MMS.

· A list of specific gifts of jewelry to personal friends.

· The remainder to the American Cancer Society.

Wayne asked if she was sure about the relatively small gifts to her grandchildren.  “After all, your estate will be worth millions, won’t it?”
Kristin, smiling sadly, replied, “They need to learn to do for themselves.  Besides, all I can think about these days is the cancer, and with the meds they have me on, sometimes I can’t even remember that.”  When he asked her when they should hold the will-signing, she said, “Real soon.”

Wayne drafted the will according to Kristin’s instructions and faxed her a copy to make sure she approved.  He then arranged for three staff members from the MMS alumni office to meet him at Kristin’s house on January 27 to act as witnesses.  Wayne arrived an hour before he expected the witnesses. Danielle was caring for her grandmother and told Wayne that Kirstin was having a very bad day.  

Just before the witnesses were supposed to arrive, Danielle brought her grandmother from her bedroom to sit at the dining room table. Kristin recognized Wayne, and said, “How special of you to come visit me here so close to the end.”  Danielle took her grandmother’s hand and said, “Remember, Grandma, we’re doing your will today.”

The old woman looked a little puzzled and said, “On earth as it is in heaven?” Then her eyes focused, and she said, “Oh yes, of course, we really need to get that done today. Could you go get me some tea, dear, to help clear my head?” Danielle went out to the kitchen. At that point, Wayne’s phone rang.  At the sharp noise, Kristin moaned and clutched her chest, while Wayne learned that his witnesses had been in a small car accident and were going to be very late.
Kristin yelled out for Danielle, then said, “Wayne, honey, we gotta do this right now.” Danielle rushed back into the room and told Wayne that there was nobody else in the house at the moment.  Wayne put the will on the table and a pen in Kirstin’s hand.  She took a moment to thumb through the will.  At that point, the tea kettle whistled in the kitchen and Danielle rushed out again.  Kristin signed the will in the right place and Wayne signed as a witness.  Danielle came back with the tea and Wayne had her sign as well.  Kristin then reached for the tea and knocked it on the floor, shuddered a couple of times, then collapsed. 
Kristin never regained consciousness and died two days later.    During her funeral, Danielle described the will-signing ceremony to her cousins. As a result, Angela and Bryan decided to challenge the will. Tragically, Cody was badly hurtin a car accident on the way home from the funeral and died a couple of days later. When the process of sorting out Kristin’s estate began, it turned out that she had much less money than Wayne believed and nobody could find many of the pieces of jewelry that had been on the list she gave to Wayne.

Shortly after Kristin’s funeral, Father Franks announced that he was coming to Gaidian.  Father Franks is a charismatic and controversial religious figure who is most concerned with the un-Christian nature and effects of modern technology. In his most famous presentations, he holds up an iPhone or iPad, explains the evils that flow from it, refers to the device as a “poisoned Apple,” and smashes it onto the ground.


One of the places in Gaidian where Father Franks would like to speak is in the courtyard at MMS.   The medical school owns several adjoining buildings, including a hospital, medical clinics, classrooms, and office buildings.  On one large city block, the MMS buildings adjoining the streets surround a substantial open courtyard that is accessible to the public streets via three covered walkways. One of the medical clinics and two small restaurants open directly onto the courtyard.  MMS has set up benches and tables in the courtyard and generally freely allows the public to use the space.  They even allow speakers and musicians to try to vie for the attention of the people in the courtyard.  However, MMS has posted signs that explain that the courtyard is private property and “reserve the right to exclude members of the public for any reason at any time.” The management of MMS has told Wayne they would prefer not to allow Father Franks to speak in their courtyard.
Father Franks also wishes to visit Huntsman Farm (HF), which is a very large parcel of land located about 25 miles from MMS.  For many years, Sam has been the supervisor of HF, which grows several types of vegetables and employs migrant workers for about five weeks each year to bring in the harvest.  HF has a residential section for the migrant workers that qualifies as a “migrant labor camp” under Gaidian law (See L88 below).  The residential section includes a large open “Assembly Area” where Sam and other HF managers can address all of the season’s migrant workers together.  It also includes several rows of barracks buildings, each of which serves as “private living quarters” for up to 12 workers. (See L88)

Father Franks would like to speak to the migrant workers in the Assembly Area and to visit with individual workers who want to speak to him in their private living quarters.  Sam is continuing to manage Huntsman Farm for Kristin’s estate until the will contest is settled. This season’s migrant workers have just arrived at the farm, and Sam has learned that some of them are followers of Father Franks and others strenuously object to his presence.
Gaidian Labor Code (cite as L…)


L88. Access to migrant labor camps:  
(A) DEFINITIONS OF TERMS:  As used in this section, the following words and phrases mean:

(1) “Common areas”—That portion of a migrant labor camp not included within private living quarters and where migrant labor camp or residential migrant housing residents generally congregate.

(2) “Invited guest”—Any person who is invited by a resident to a migrant labor camp to visit that resident.

(3) “Migrant farmworker”—A person who is or has been employed in hand labor operations in planting, cultivating, or harvesting agricultural crops within the last 12 months and who has changed residence for purposes of employment in agriculture within the last 12 months.

(4) “Migrant labor camp”—One or more buildings, structures, barracks, or dormitories, and the land appertaining thereto, constructed, established, operated, or furnished as an incident of employment as living quarters for seasonal or migrant farmworkers whether or not rent is paid or reserved in connection with the use or occupancy of such premises. The term does not include a single-family residence that is occupied by a single family.

(5) “Other authorized visitors”—Any person, other than an invited guest, who is:

(a) A federal, state, or county government official;

(b) A physician or other health care provider whose sole purpose is to provide medical care or medical information;

(c) A representative of a bona fide religious organization who, during the visit, is engaged in the vocation or occupation of a religious professional or worker such as a minister, priest, or nun; or

(d) Any other person who provides services for farmworkers which are funded in whole or in part by local, state, or federal funds but who does not conduct or attempt to conduct solicitations.

(6) “Private living quarters”—A building or portion of a building, dormitory, or barracks, including its bathroom facilities, or a similar type of sleeping and bathroom area, which is a home, residence, or sleeping place for a resident of a migrant labor camp. 

(B) RIGHT OF ACCESS OF INVITED GUEST.—A resident of a migrant labor camp may decide who may visit him or her in the resident’s private living quarters Any invited guest must leave the private living quarters upon the reasonable request of a resident residing within the same private living quarters.

(C) RIGHT OF ACCESS OF OTHERS.—Other authorized visitors have a right of access to or egress from the common areas of a migrant labor camp. Owners or operators of migrant labor camps or residential migrant housing may adopt reasonable rules regulating hours of access to housing.  Any other authorized visitor must leave the private living quarters upon the reasonable request of a person who resides in the same private living quarters.

 (D) OTHER RULES.—The housing owner or operator may require invited guests and other visitors to check in before entry and to present picture identification. Migrant labor camp owners or operators may adopt other rules regulating access to a camp only if the rules are reasonably related to the purpose of promoting the safety, welfare, or security of residents, visitors, farmworkers, or the owner’s or operator’s business.

(E) LIMITATIONS.—This section does not create a general right of solicitation in migrant labor camps. This section does not restrict migrant workers residing within the same living quarters from imposing reasonable restrictions on their fellow residents to accommodate reasonable privacy and other concerns of the residents.

Gaidian Probate Code (cite as P…)

P201  Who may make a will.  Any person who is of sound mind and who is either 18 or more years of age or an emancipated minor may make a will.

P202  Execution of wills.  Every will must be in writing and executed as follows:


 (a)  Testator's signature.—

1.  The testator must sign the will at the end; or

2.  The testator's name must be subscribed at the end of the will by some other person in the testator's presence and by the testator's direction.


(b)  Witnesses.—The testator's:

1.  Signing, or

2.  Acknowledgment:

a.  That he or she has previously signed the will, or

b.  That another person has subscribed the testator's name to it,



must be in the presence of at least two attesting witnesses.

(c)  Witnesses' signatures.—The attesting witnesses must sign the will in the presence of the testator and in the presence of each other.

P403  Intestate share of heirs other than surviving spouse.  Any part of the intestate estate not passing to the decedent's surviving spouse, or the entire intestate estate if there is no surviving spouse, passes in the following order to the individuals designated below who survive the decedent:

(1)  To the decedent's descendants by representation;

(2)  If there is no surviving descendant, to the decedent's parents equally if both survive, or to the surviving parent . . ;

(3)  If there is no surviving descendant or parent entitled to inherit, to the descendants of the decedent's parents or either of them by representation …; 

P404  Requirement that heir survive decedent for one hundred twenty hours.  An individual who fails to survive the decedent by one hundred twenty hours is deemed to have predeceased the decedent for purposes of intestate succession.  If it is not established by clear and convincing evidence that an individual who would otherwise be an heir survived the decedent by one hundred twenty hours, it is deemed that the individual failed to survive for the required period.  

P406  Representation.  Decedent's descendants.  If, under P403(1), a decedent's intestate estate or a part thereof passes "by representation" to the decedent's descendants, the estate or part thereof is divided into as many equal shares as there are:

(1)  Surviving descendants in the generation nearest to the decedent which contains one or more surviving descendants; and

(2)  Deceased descendants in the same generation who left surviving descendants, if any.

Each surviving descendant in the nearest generation is allocated one share.  The remaining shares, if any, are combined and then divided in the same manner among the surviving descendants of the deceased descendants as if the surviving descendants who were allocated a share and their surviving descendants had predeceased the decedent.

Question IV: Professor’s Comments
Overall: 50 students chose this question, making it the third most popular.  This question was hard because I didn’t edit it sufficiently due to my own time constraints.  In a better world, I would have used the statute to take interested witnesses off the table and I would have explicitly told you to use Schmid to address access to the MMS courtyard. However, most issue-spotting questions have more material than you have time to address, so you usually need to make intelligent choices about which issues deserve significant time and space (the most contested ones) and you need to present material efficiently to best use limited time. In grading, I especially rewarded extended two-sided discussion on the key fact-heavy disputed issues (capacity, substantial compliance; access to MMS courtyard) and careful work with the statutory language on the statutory issues (intestacy, will formalities, access to farm).

A. Will & Intestacy

1.  Capacity:  This was the biggest contested issue on the test, with loads of facts for you to work with.  Using the three-part test, you could have made use of the hints that K might not have known exactly what she had.  In addition, you should have discussed K’s illness and meds and especially her erratic behavior at the will-signing.  However, all she needed to do was sign during a lucid moment, which made this a nice close case.  The first model answer contains the kind of extended two-sided discussion I was looking for.  The second model is not quite as strong, but does identify a lot of useful facts. Common problems:

· Knowing the “Natural Objects of Your Bounty” simply means that you are aware of the people to whom society would normally expect you to leave your property.  It does not mean that you have to leave it to those people in any particular proportion (or at all).  Quite a few students argued incorrectly (and oddly) that K lacked capacity because she did not treat her grandchildren equally or because she gave significant gifts to MMS (her alma mater) and ACS (a well-recognized charity focused on the disease she’s dying of).

· The problem says that K ended up having less money than Wayne thought she would have, not that she had less money than she herself believed.  The significance of this fact is not self-evident, and many students played with it in interesting ways.  For example, the first model notes that final illness medical expenses often can deplete estates.  However, without more argument, it does not demonstrate that K was confused about the extent of her own holdings.

· Several students argued that K lacked capacity merely because she was near death, suggesting that this created a psychological state that rendered her unable to think rationally.  However, nothing we read includes such a rule.  Of course you can argue here that K’s particular medical condition interfered with capacity, but people very commonly execute valid wills precisely because they know the end is near.  Without more medical evidence, death doesn’t per se undercut capacity until you actually get there.
2. Formalities:
a. Presence Requirements:  

· T must sign (or acknowledge, but that wasn’t done here) “in the presence” of at least two witnesses. P202(b). The witnesses must sign in each other’s presence. P202(c).  D was in next room when both K and W signed.   Probably not good enough, but dependent on how strict the court is.  Jordan (Fla App in supplement) says next room no good; must be “immediate vicinity.” Might argue it depends on set-up of rooms:  Could D see/hear K & W from kitchen, etc. (See 1st model). 
· Witnesses must sign in presence of testator.  P202(c).  Some students suggested that K was not mentally present when D & W signed.  Reasonable idea, but almost certainly subsumed into capacity analysis. 

 
b. Interested Witnesses (IWs):  

· D takes under the will, so is an IW.

· W is not a direct beneficiary so he doesn’t fit within the literal definition of IW. 
· He is General Counsel for MMS, which is a direct beneficiary.  Room for a little discussion of whether this gives him a strong enough interest to count as an IW. I’m skeptical.

·  Many students misread the problem to say W received jewelry under the will, but the problem instead says K gave W “the list” of people who received jewelry. However, as 2d model notes, it is possible that he was one ofv the recipients on the list.

· Significance of IWs varies from state to state.  No info in Gaidian statutes you have, so should note possibilities (both models hit most of these):

· Some: no effect

· A few: cancels out witness, so will invalid unless enough other witnesses

· Many: Voids gift to IW.  If true here, and W is IW, then HF goes to American Cancer Society through residuary clause (a possibility nobody identified).

· A few: presumption of fraud or undue influence (probably overcome here; see below)

· A few: OK if more through intestacy.  Might be true of D here; not true of W who is not related to K (her only living relatives were ABCD)


c. Other Formalities (Not Worth Discussing):  K is clearly 18 and signed the will “in the right place.”


3.  Substantial Compliance (SC):  If Gaidian allows this kind of analysis, it might overcome the problems with the presence requirements and perhaps any interested witnesses (although you should be clear that it can’t be used to address lack of capacity).  I was hoping for a two-sided discussion of whether the circumstances suggested that the purposes behind the witnessing requirements were met here, ideally referring to Langbein’s “functions”.   Very few students spent much time on SC (mostly my fault b/c too many wills issues), but both models make a number of useful arguments.  Some key points worth addressing:

· Because timing of K’s lucidity is generally an issue, maybe too big a concern that D, who knows K best, does not watch her at the key moment when she signs.  

· Lots of problems caused by largely unforeseeable car accident and rapid onset of K’s medical issues; D and W mostly seemed to have been doing best they could under exigent circumstances.

· Evidentiary/Protective Functions: Will follows K’s instructions from earlier, so little real threat of fraud or forgery. If D knows K’s signature, further reduces risk of problems. 

· Re cautionary function: K seemed to understand significance of moment; she was pushing forward to get will signed
4. Undue Influence (UI)/Fraud/Duress:  Many students spent a lot of time discussing these claims against D and/or W, presumably because prior problems made UI in particular a major issue.  However, I don’t think these would not be seriously contested issues here.  Even if a presumption of UI arises because D or W might be an interested witness or in a confidential relationship with K, there really is no evidence that K was influenced.:

· The evidence generally suggests K is strong-willed; she’s a doctor and behaves as though she’s in charge throughout the problem.  
· More importantly, the will that was executed incorporates the terms K provided on the original list: W drafted it “according to K’s instructions,” and faxed it to her in advance for approval.  Nothing suggests any changes were ever made.  
· Finally, the only instance of either W or D suggesting K might do something different is W asking if the grandchildren should get more. 
Although I gave a little bit of credit for appropriate analysis, I did not penalize students who chose to skip these issues entirely.  The first model handles UI in three lines, which seems fine to me given the large number of issues that are likely to be more contested.  

5.  Intestacy: If the will is invalid, property passes under the Gaidian intestacy statutes as described below.  Because this is straightforward application of the statutes with no gray areas, I did not include the intestacy analysis in the model answers.

· Under P403(1), since K has no surviving spouse, estate goes to her “descendants by representation.”

· Under P406, divide estate into as many equal shares as there are surviving descendants in generation nearest to decedent that has survivors, which is K’s grandchildren.  Each surviving descendant gets one share.  (There are no deceased grandchildren who left surviving descendants, so (2) doesn’t apply).  

· Under P404, Cody gets a share only if he survived K by 120 hours.  We don’t know whether this is true, because we don’t know how long after K’s death the funeral was held.

· If C survived long enough to get a share, there will be four shares and C’s share will pass either through his will or by intestacy.  Some of you suggested his siblings would take his intestate share, but this is only true if he is unmarried and if his mother (who is not related to K) is dead.  A, B and D will get the other shares.

· If C did not survive K by 120 hours, his living descendants would have gotten his share under P406, but we know he has no living descendants (K’s only relatives were ABCD).  Thus, the estate would be split equally between A, B and D.
B. Access Issues: 
The question asks the extent to which owners can limit access to FF, calling for discussion of both complete exclusion and permissible regulations.  


1. General Note on FF’s Religious Beliefs & Your Reactions:  Your answers contained a striking range of reactions (often colorful) to FF and his “poisoned apple” version of Christianity, a lot of which got in the way of your analysis.  A few thoughts from a non-Christian who thinks a lot about the interaction of law and religion:
What You Know:  FF is a “religious figure who is most concerned with the un-Christian nature and effects of modern technology.” By itself, this sentence is ambiguous as to whether FF is for or against “the un-Christian nature and effects….”  However, his “poisoned Apple” presentations make clear that he opposes technology.  All together, this presumably means his opposition to technology arises from his Christian viewpoint (or why would he care about un-Christian effects?).  FF is “charismatic and controversial” and smashes technology as part of his presentations.



Mainstream v. Non-Mainstream Religious Beliefs:  Many students suggested that FF wasn’t a bona fide religious figure, but rather a “radical” or “zealot.”
  These are interesting characterizations to use, because many leading religious figures have been viewed by contemporary mainstream authorities as radicals and/or zealots (e.g., off the top of my head, Abraham, Buddha, Jeremiah, Jesus, Martin Luther, John Calvin, John Wesley, Joseph Smith).  By contrast, “bona fide” in this context means sincere, and you have no evidence that FF is faking his concerns or his religion.  As we discussed in class and many of you noted, big First Amendment concerns arise if the government tries to favor mainstream religious beliefs or treat non-mainstream views as not “real” religions.  For the purpose of this question, you might briefly raise the possibility that FF is a non-believing charlatan, but you needed to do most of your analysis assuming his religious concerns are sincere.


Christianity, Opposition to Commerce/Technology, and Violence: Quite a few students questioned whether FF should be considered a “Christian,” apparently because the semi-violent preaching and anti-technology message were outside their own experience as Christians.  However, “Christianity” encompasses people and congregations that hold a huge range of divergent views about nearly everything but monotheism and the divinity of Jesus.  Most people would not question the Christianity of, e.g., a wealthy Baptist congregation in Dallas, a poor Greek Orthodox congregation in Eastern Europe, a middle class Quaker meeting group in Philadelphia, or a rural Catholic diocese in Latin America embracing Liberation Theology, even though these congregations would agree on virtually nothing of any political importance.



As to FF’s specific behavior and beliefs, although today we frequently associate anti-modernism and anti-heresy violence with radical Islam, important figures in the history of Christianity have been associated with both (you might look up the origin of the word “iconoclast”).   Examples include Savanorola (notably both “charismatic and controversial”) preaching against and burning Renaissance Art in 15th Century Florence, the destruction of Catholic art and icons by Protestants across Europe during the reformation, and several generations of American Evangelicals preaching against various forms of new technology as tools of the devil. Most significantly, according to New Testament sources
, the first thing Jesus did when he came to Jerusalem was to drive the money-changers and animal sellers out of the Temple courtyard (using a whip he made himself according to John 2:15), overturning tables, opening bird cages, and scattering coins.  Although interpretations of this event vary, it can fairly be seen as pretty radical because Jesus was effectively attacking:

· The close association of religion with unclean commerce-for-profit (he complained that the Temple was being turned into a marketplace and, in some translations, a “den of thieves”); 
· the Jewish religious authorities (the priests who ran the Temple had allowed the commerce into the courtyard); and 

· the Roman Empire, rulers of the province of Judea. (The money-changers were there to facilitate Roman citizens from other parts of the Empire making sacrifices at the Temple, which is why the area where the money-changers operated was called “the courtyard of Gentiles.” The Priests and presumably the animal-sellers only accepted local money, so Greeks and Egyptians and Persians and Italians needed a way to exchange the money they carried, a service the money-changers provided for a fee.)
2. MMS:  This was basically a public policy question that you could have approached in several different ways, including application of the Schmid test and comparing the facts of the problem and the issues it raises to relevant cases like Schmid, JMB, Marsh, Brooks and/or Shack.  I rewarded developing strong arguments for both parties, careful work with the facts and with the relevant cases, and addressing the special role the religious interests of both FF and MMS might play. Common problems included:

· Treating FF as requesting access to the whole medical complex as opposed to the specifics of the courtyard.
· Treating FF’s speech access claims as near-certain winners (you should remember that only a handful of states follow JMB).
· Ignoring key facts like the “right to exclude:” signs, MMS’s religious nature, and that a Medical School may not hold itself out as a free speech center as Princeton did.
· Overstating the significance of, e.g., Civil Rights statutes and the Innkeepers’ Rule, which limit the rights of businesses to reject paying customers, but don’t really address speech by non-customers in areas open to the public.
· Ignoring the invitation in the question to address possible restrictions MMS could place on FF even if they were required to let him speak.  

The second model was the strongest on this issue and uses the Schmid test to structure a nice thoughtful discussion of many of the relevant concerns.  The first model is a little too pro-access overall, but is otherwise pretty solid, usefully noting explicitly that JMB is a minority position and finishing up with some important points about restrictions. 
3. HF: This part of the problem required you to work through the Florida Migrant Worker statute.  The basic application of the statute here is pretty straightforward.  FF can get into the barracks if invited.  He probably can get access to the common areas as an “other authorized visitor.” The most interesting (and likely most contested) aspect of the problem is determining what kinds of regulations are “reasonable” and thus permissible. Relatively few of you spent much time on the regulations, again presumably because I put too much in the question.  Thus, I determined your scores for this issue largely based on how well you read and used the statute.

(A) Private Living Quarters (Barracks).  Anyone invited by a MW can visit that MW’s private living quarters.  L88(B).  Because FF has followers among the HF MWs, he is likely to be invited by one or more of them.  However, an invited guest must leave upon the “reasonable request” of another resident of the same quarters.  Because some MWs “strenuously object” to FF, and because the barracks each hold up to 12 MWs, FF probably will be asked to leave a barracks at some point.  That raises the hard question of when requests to leave by other MWs are “reasonable;” I rewarded any discussion of this question. 

The statute gives little info except by explicitly listing “privacy” as an acceptable reason, L88(E), which doesn’t help us much, because nobody is likely to dispute evicting FF if another MW wants to get undressed and go to bed.  Quite a few students argued that it would be reasonable to evict FF because of discomfort with his religious views.  I’m not so sure.  I think it pretty clearly would not be reasonable to exclude him because his race or ethnicity made some MWs uncomfortable.  You might think about why a religious claim would be different.  (The 2d model has a nice little discussion about religious objections.)
(B) Common Areas (Assembly Area):  “Other authorized visitors” as defined in L88(A)(5) get access to common areas under L88(C).  As the 2d Model suggests, FF could fall under (A)(5)(d), he is most likely to claim access under (5)(c), which raises the following issues:

· Is FF a “representative of a bona fide religious organization”?  I had intended that you briefly note that we don’t know if he belongs to an organization (people who start new religions often don’t have organizations when they start out.) However, as I discussed above, many students questioned “bona fide.”

· Is FF “engaged in the vocation or occupation of a religious professional or worker such as a minister, priest, or nun….”  I had hoped more of you would engage this because we talked about it some in class. It may depend on what exactly he’s doing, but claims that he is preaching and/or giving religious counsel probably would satisfy the statute.
· Is FF a “solicitor” (excludable under L88(E))? Usually means asking for $$; no evidence of that.  In addition, L88(A)(5)(d) forbids people providing services to MWs from engaging bnin solicitation.  The lack of a similar limitation in (5)(c) might mean that the legislature doesn’t think religious figures are solicitors or doesn’t care if they ask for money.
(C) What Rules Can S Impose?  Although S is not the owner of HF, he is almost certainly an “operator” for purposes of the statute, and can impose some access restrictions under L88(C) and (D).  Acceptable rules include both limits on hours of access and requiring visitors to identify themselves upon arrival, but these don’t reallyb address S’s concerns about dissension among his MWs. The key provision in L88(D) allows S to put limits on access that are “reasonably related to … promoting the safety, welfare, or security of residents, visitors, farmworkers, or the owner’s or operator’s business.”  This leaves you lots of room for discussion of what S might be able to do under this language.  The 1st model has some nice discussion of how this rule might be applied.  A few ideas from other student answers:

· A court may be reluctant to allow S to take strong measures without some evidence that there’ll really be problems when FF arrives (objecting MWs may decide they don’t care much if FF sits quietly and talks with his followers).  Evidence of problems in other situations/places would strengthen S’s ability to regulate.

· Reasonableness of exclusion may depend on whether FF has alternative ways to reach his actual and potential followers.  If he refuses to use internet or cellphones (poison apples), he may have few alternatives to physical presence.

· Reasonableness of rules may depend on how other visitors have been treated.  (See 2d model).
(D) Shack of Very Limited Relevance: Because the statute addresses the relevant issues in some detail, there is little reason for a Gaidian court to refer to Shack at all.  I rewarded the use of ideas from Shack to help resolve uncertainties in interpreting the statute (e.g., reasonable restrictions under 88(D)).  However, analysis based on specific Shack language was simply not relevant here.
Question IV: Student Answer #1: This was the strongest answer on the wills issues, especially capacity and formalities.  The student also does pretty solid work on the two access issues.  
A. Who Owns Huntsman Farm? (validity of the will, intestacy statutes)
Capacity ‑ medical issues making not of sound mind? If she is not of sound mind when the will is executed, it will be invalidated. (P201).  K has cancer and knows she does not have long to live, but when she comes to Wayne with her list of bequests, the list seems thought‑out and in keeping with reasonable desires. However, she also says that all she can think of is her cancer and alludes to the idea that the meds interfere with her memory (and therefore ability to think). The traditional test for capacity asks whether she knows:

 (1) The nature and extent of her property: Comes into question slightly when some of the jewelry she mentions as specific gifts to friends cannot be located. However, it is also not uncommon for jewelry to get lost/stolen. Hospice or other caregivers are often in the home a lot near the death of the individual. Here, D says no one else is "here right now" implying that it may be normal for others to be there (though we do not specifically know to whom she refers). [MAF: Very nice idea re lost jewelry.] Also, the amount of money left over after medical bills are paid and other gifts made is a less than W thought K had, but K never states a total value, and medical bills can significantly deplete even an estate worth millions. When W asked if her estate was worth millions, she "smiled sadly," which could indicate it was worth less; in any case she never outright answers "Yes, I have millions," which would perhaps show that she did not know how much she had.

 (2) Natural objects of her bounty (i.e. family) & (3) disposition chosen of her property: She had given a lot of money to MMS over her lifetime and held it very dear to her, so it is not surprising that she would give HF to MMS. Additionally, she specifically named her 4 living grandchildren (indicating an awareness of which relatives were alive and who specifically they were), and gave more to the "favorite." When W questions her giving them a relatively small share, K says she wants them to learn to "do for themselves," implying she wants them to be responsible for making their own way in the world, which is not an uncommon goal for a parent or grandparent to have for their offspring. Thus, this response seems to show both a recognition of who normally would take as well as a reason why they may be getting less than the outsider would expect relative to the whole.

Capacity at moment of execution: She was having a "very bad day" according to D, so probably was on significant medications for pain which may have had some effect on her lucidity. Another fact that will be helpful for the challenging grandchildren is the fact that K seemed dazed, and did not even remember that this was the day for her execution ceremony. When she saw W, she said "how nice of you to come visit me so close to the end," which is something that an Alzheimers patient might say to a relative they no longer recognize; she did not mention Wayne's name [although problem says she recognized W.]. Additionally, seeing him did not jog her memory to the execution ceremony. She seemed to have a delusion (earth/heaven), but then to re‑focus her attention, and asking for a cup of tea to clear her head is a good indication that she may actually have regained mental capacity enough to sign, as is insisting on signing the will immediately.
Undue Influence ‑ Lack of free agency? Will overborne? Seems not much of an issue here. An educated woman (like in Webb) who had outlived 3 husbands. No indications that Wayne influenced her decisions.

Will formalities 

Witnesses ‑ Number and duties: There must be 2 witnesses according to P202(b), and in this case Danielle and Wayne become the witnesses. Wayne had set up a signing ceremony which would have had there be 3 witnesses, but then it appears based on Kristin's condition that they cannot wait for her to sign the will, or she may be dead before signing. So, in extremis, Wayne and Danielle step in.


K signed in the right place and she signed prior to the witnesses, which is the correct order of the signatures. However, under P202(c), the witnesses must sign in the presence of the testator and each other, and under P202(b), K must sign or acknowledge in the presence of two witnesses (no evidence of acknowledgement).  Danielle left the room and K and W signed while Danielle was in the kitchen.  The court will have to decide if stepping into the kitchen briefly to finish making the tea Kristin requested to clear her head makes Danielle out of the presence of the signing. We do not know if the table was located right next to the kitchen, meaning that even if not technically in the same room as the stove, perhaps Danielle was able to see the other two people the whole time. Knowing the floor plan and distances/earshot would help.

Interested Witnesses (IWs)? Danielle takes $200K, so she is an IW. Wayne, too, might be considered an IW because he is counsel for MMS which gets the farm. What happens with IW varies from state to state. FL, for example, does not prevent an IW from taking. In other states an IW can invalidate the will or preclude that person from taking. If Danielle stood to inherit more through intestacy, then some states would not treat her an IW. But, we are not sure how much she would get through intestacy ‑‑ likely less than the willed gift b/c she got the biggest chunk and there was not much left over.

Substantial Compliance (SC): Competing concerns include the desire to fulfill the testator's intent and the desire to prevent fraud. Here, we have an in extremis situation where the testator really wants to get the will made and signed. Although she did not re‑read the whole will in its entirety as most would at an execution ceremony, she did thumb through the pages, and she had previously reviewed a draft.of the will, which was prepared by an atty and friend whom she trusted. So, we do not think that fraud in this situation is likely.  If SC recognized in Gaidian, then based on all of the circumstances leading up to the creation and execution of the will, the will should stand and the HF should belong to MMS.

B. Right to Exclude
1.  Private property open to the public – MMS:  JMB and Brooks discuss the right to exclude in a private property open to the public. JMB is the minority rule. Brooks is the majority rule. There is no federal right of free speech at shopping centers, but states are able to have more stringent protections if they desire. NJ and CA have more protections, so it would depend on precedent in the jurisdiction. In NJ, JMB uses Schmid test to determine free speech access.

Like in JMB, which was a regional shopping center, the medical school courtyard seems to have some characteristics of a "downtown business district" where people come to mingle, hang out, and relax. They created a quad, have restaurants, and benches, and have sidewalks than are public. If the MMS campus is a central location in the small city, perhaps it serves the purposes of a "downtown business district." 

MMS also seems similar to Princeton and the Schmid case, in that MMS has reached out to the public. Under the Schmid test, Princeton was forced to allow a political speaker because of having interacted so extensively with the public. Under this test, MMS could be more likely to be forced to allow the speaker. Schmid looks at the nature of the private property (pretty open and welcoming to the public) the extent of the public invitation (pretty open and inviting despite the signs they post saying they can exclude anyone for any reason at any time [more discussion of signs would be helpful]), and the nature of the proposed expression with regard to the above 2. Here, it seems they have opened themselves up such that Father Franks should be allowed to speak, whether or not he has their permission.  However, the school could retain the right to restrict him if he had previously caused a riot or serious problem, and they may be able to have restrictions on time place and manner of the speech.

2. Migrant worker statutes ‑‑ HF


Common Areas: If FF is an “authorized visitor,” then he has a right of access to or egress from the common areas (assembly area). L88(C).  Whether or not FF is an "other authorized visitor" depends on whether he is a member of a bona fide religious group under L88(5)(c). His religion sounds pretty "out there", so this is questionable. [MAF: This kind of quick dismissal of FF’s religion was common and is the sort of thing that gave rise to my longish note on religion above.] 

Barracks: Even if he does not fall into the "authorized visitors" category, since some of the MWs are followers of his, he is likely to become an “invited guest” with access to private living quarters under L88(B), which also says that if one MW invited FF, FF would have to  leave if there was a “reasonable request” by another MW who did not want him in the living quarters. 

Rules by S: The owner can adopt "reasonable rules regulating hours of access to housing” L88(C) and can require ID and check‑in of FF, for security reasons, L88(D), so FF would have to present ID and check in ‑‑ not just come and go at his will. 

Also, owner can adopt rules relating to safety, welfare, and security of residents, visitors, farmworkers, or the business. L88(D). So, if S believes FF will cause tremendous disruption and/or discontent among the workers, S is entitled come up with a plan to have FF cause the least impact to the non‑followers, which still allowing the followers to receive him. And if the problems become too much (if he disturbs half the workers and/or disrupts the operations of the farm), S may be able to exclude entirely, based on the safety, health and welfare of everyone involved. This part of the statute is a bit vague and allows the owner some latitude to regulate.  Maybe S should organize the dorms into follower/non‑follower, to prevent disputes and to keep non‑followers from asking FF to leave the residential space. But this may cause even more of a division between members.
Question IV: Student Answer #2: This was easily the strongest answer on both of the access issues and generally does solid work on the wills issues as well.

WHO OWNS HF?  If the will fails at ONE of the steps below, intestate succession will occur.
(a)(1)Will Formalities: Up front: K is over 18 b/c she is a grandmother and referenced as an "old woman."

 (A) Witness Requirements:  Gaidian requires 2 witnesses. The statutory language expresses "witnesses must sign the will in the presence of the testator and in the presence of each other." Also the testator’s signing “must be in the presence of” thev witnesses. D had to leave the room to attend to the tea kettle at the exact moment when K and W signed the will. She was thus not physically present. Similar statutes, as in FL, have interprtted this as noncompliance and thus the witness requirement would not be met. Assuming, however, that is has been met...

(B) Interested Witness: Is W an IW? Is D an IW?

W: W is one of K's best friends. Was W entitled to receive any jewelry as one of K's "personal friends"? If so, W is an IW.

D: D clearly stands to gain $200,000. Thus, she is an IW. 
Significance: Gaidian Probate Code has not expressly stated what happens. Thus, as in FL, the presence of an IW may be irrelevant to the outcome and the will may stand. However, other JDs play out differently. Some JDs will invalidate the will completely; some create a presumption of fraud or UI.  Other JDs will invalidate or limit the take of any IW. Assuming that Gaidian considers this irrelevant...

(C) Substantial Compliance:  Langbein believes that will rigidity can be overlooked if factors addressed. Is Gaidian a JD that may consider Langbein's factors? 

Cautionary function: The lack of witnesses being present in the same room raise Qs about this function b/c the statutory safeguards are in place to ensure that a testator fully comprehends the will process.  However, K did show intent complete the will.  The Court will have to decide if this is a significant role of a witness and if it is fulfilled in this JD.


Protective & Evidentiary function: This particular process and her prior remarks to W, her lawyer, likely substantially satisfy this function b/c she displayed an outward intent to complete the will process and to give the gifts included in the will.


Policy: When controversy arises, a court can always simply decide that the dead man policy and intestate succession each serve as safeguards to justify invalidating a will.

(a)(2)Unsound Mind:

Disease/Medication: What medication is K taking exactly? K implies that the meds affect her memory ability. Is this proven? Is this attributable to the cancer? Could she just be simply losing her memory due to old age at a normal rate, which is quite common? Does her concern to hold the will signing "soon" and subsequent immediate death indicate the validity of her statements? Medical experts will be needed to shed light on the issue.

Natural Objects of Bounty: K gives to lineal descendants, a "mainstream" religious medical school, personal friends, and the ACS, a national organization. None of these, on the surface, appear to be beneficiaries that an ordinary person would not be give property to. They are seemingly more significant organizations than the NY Women's Party in Strittmater's Estate. Perhaps, that court had a bias against small [Feminist!] organizations. That bias is likely not to come into play here.

Witness Ceremony:  there are plenty of considerations to explore for K's state of mind:
• "K was having a bad day."  
• "Remember, Grandma, we're doing your will today." ( • K looked puzzled and said "On earth as it is in heaven?" ‑ Is this a phrase that K says a lot? Can others testify to some of her quirkier tendencies?

• K displayed signs of pain (chest clutch) and literally lost consciousness right after the will. These are signs that she may have been mentally affected throughout the process. Medical experts may help to demonstrate how pain can affect state of mind and decision making.

• K seemingly came back to a non​-delusional state of mind. She displayed that her memory was working. The Court will thus may ignore any previous inquires b/c it looks ONLY at the state of mind when she completes the will process. None of the unclear statements occurred during the actual timeframe, but will the Court extend to earlier in the day? 

(b) (1) MMS and FF:  There is no express statute to help us decide if a private university courtyard can be considered as a public area. Has Gaidian shown caselaw similar to JMB? Few states do, so the inquiry cannot stop there. State courts can use the Schmid test to help determine if they would like to give more protection to 1A rights than is normally guaranteed under the US Constitution.




(A) Normal Use: The normal use of MMS’s courtyard may even go beyond the mall in JMB. JMB held that large mall owners had a limited right to exclude b/c the mall, today, was akin to a large downtown public square. The use of this property could literally be interpreted as a public square b/c (a) it is a school’s property and even private schools educate Gaidian/public residents; (b) there a restaurant and clinic surrounding the courtyard literally making it seem like a public square; and (c) the totality of propeties‑hospitals, clinics, classrooms, offices, etc.‑almost liken this to Marsh, which was a private town that SCOTUS deemed was better considered as public due to its functioning.


 (B)"Open Invite": MMS will undoubtedly argue that it posts signs warning that this is private property and that all members of the public are not invited without consent. However, its actions indicate otherwise. MMS "generally freely allows public to use" and hosts other speakers and musicians. Have any of these speakers been religious? If not, what is the nature of these speakers? How often does it allow speakers and musicians? What other events are hosted in the courtyard? These are all important questions to help decide if perhaps, the posted signs are simply there for discriminatory purposes.

(C) Expressional purpose: The harms of MMS must be weighed against the harms of FF. FF may not have very many alternative forms other than what is available at MMS. He clearly doesn't rely on technology to spread his message. Thus, he must literally visit sites. This is relevant b/c public accommodations arguments can be that everyone shouldn't have to conform with technology these days. "Are we too reliant on technology?" is a question that FF likely asks. MMS will argue that this is forced association. There are conflicting religious associations (Mainstream Protestants v. Non-Mainstream “Christian”) MMS may not want to be seen promoting this message and it could financially impact donations from alums or other community/religious contributors. MMS can argue loss of control (physic harms) and potentially legitimate welfare and safety harms too. Will this lead to safety issues? Will school alum or students protest? Could a fight break out? Could support restrictions.
(b)(2) HF and FF:  Up‑front: Has this JD shown any caselaw that can interpret is statutes, such as fact patterns found in Shack? 

(A)  Authorized Visitor/Common Areas: FF will argue he can access common areas as an authorized visitor through L88(A)(5)(c) or (d).  If so, Sam can regulate hours through L88(C).

· (5)(c) Allows bona fide religious organizations access if the person is engaged in the vocation/occupation. HF will argue that FF does not meet these qualities b/c (i) we do not know FF's affiliation to any organization‑he could be doing his own thing or (ii) his message could be simply "anti‑technology" rather than religious (could check if FF’s message to see if he could fit the literal terms of this provision.) 

· (5)(d) could work if FF can show that he has received Gaidian govt donations or contributions. If Gaidian is anti‑technolgy or pro‑Christian values, Gaidian may very well have supported FF in the past. 

(B) Invited Guest/Private Quarters.  FF can get into private quarters if even one MW invites him/  L88(B) provides that FF will have access unless another MW makes a "reasonable request" that FF has to leave. A forced religious matter could potentially be a reasonable request. However, many JDs see religion as a good value to promote. Many people convert religions later in life and the message spread can be quite powerful. Thus, why exactly do these MWs protest? FF's message, again, has been considered “charismatic and controversial.” Such a label may suggest that FF goes quite beyond simply promoting general religious values.

 (C) Harms to MW/HF: L88(D) allows S to set reasonable restrictions to protect safety of MWs and operation of farm.  S can regulate hours, types of use of the assembly area (maybe no‑phone "smashing" even).  In deciding what regulations are “reasonable,” might look at historical use. How has the assembly been traditionally used? Have other outside speakers been given access to this? The fact pattern suggests that only supervisors have given speeches there. Gaidian may, however, decide that speeches from outside guests are not significantly different than speeches/instruction from supervisors.

However, S also has the opportunity to show that a complete ban may be necessary to the safety and operation of their farm, possibly using MW testimony and records of incidents elsewhere.  Some MWs already "strenuously object" to FF's presence, so morale decreases could detrimentally affect production. Again, how controversial is this message? What if riots break out? S will argue that the possible harms to other MWs and farm if FF gets access are too great.
�  And a court is unlikely to be very happy with a law firm that initially makes an implied easement claim and later “discovers” an express easement.  Cf. Lutz (prescriptive easement claim followed by AP claim).


� Ch. 5:  Fl. Stat. re eviction in Q2D; common law of IWH in Q3.  Ch.6: Most of AP in Q1; in Q2A, OO’s actions challenging exclusivity (not a significant issue in Q1 because K was clearly not present on land for the last 20 years).  Ch. 7: Implied easements in Q1; express easements in Q2C.


�  A few students argued that if other members of he public also were using the path in the same way as M, this public use of the lot might defeat exclusivity.  I gave some credit for this, but since the Q asks only about M’s use and we have no info about other 3d party users, this theory didn’t merit much attention.


�  That “Warren Court” abbreviates as WC was just a happy little accident.


�  As the notes in the Supplement indicated, an easement will terminate if the dominant holder “abandons” its use.  Several students suggested that might be true here. However, the materials say mere non-use is insufficient to constitute “abandonment,” which usually entails some evidence of either intentionally relinquishing rights or effectively disappearing.  Thus, failure to use the easement for a while during remodeling is not going to be considered “abandonment,” particularly where A knows they intend to re-open and restart using the easement.


� The glass building is in the problem to allow me to refer to the glass coffin from Snow White.  I would reward attempts to make it legally relevant, but nobody even attempted an argument that, e.g., somehow the greenhouse effects of the glass building further increased the need for water at the hotel.


� No split of parcel, so no E-by-I or E-by-N; no permission to use pipes for new level of flow, so no E-by-E; new use hasn’t started yet, so no E-by-P.


�  I wrote “okra” on some papers, meaning you were having problems with your consistency. (Okra is of a notoriously slimy consistency if not cooked right.)


� [MAF: Especially if he is a random guy wearing a random clown suit and a random-er painted-on red smile.]


�  MMS gets HF under the will.  Probably little internal reward for W for this; as far as we know, K made the gift on her own without his encouragement.  Plus MMS does not want to run a large vegetable farm (always bad for a med school to end up with vegetables) and will almost certainly try to sell it.  Meantime, W has to deal with unfamiliar law like L88, so for him, HF probably just a pain in the neck. (


�  I am reminded of an old Jewish joke in which Jews who maintain a particular level of religious observance refer to anyone supposedly Jewish who does less rigorous observance as a “gentile” and anyone who does more rigorous observance as a “fanatic.”


�  Matthew 21:12, Mark 11:15, Luke 19:45, John 2:14-16.
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