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INSTRUCTIONS

1.  Write your anonymous grading number in the space at the top of this page.  Read all other instructions before beginning.  

2.  This is a closed book examination. You may not consult any material during the exam except the test itself and the attached course syllabus.  

3.  You have four hours to complete your work on this examination.  Bluebooks will not be distributed and laptop users may not begin using their laptops until the end of the first hour.  During the first hour, you should read the exam materials and you may make notes on scrap paper or on the exam itself.  

4.  I will not grade material written on scrap paper or on the exam itself.  I only will grade material written in the bluebooks or typed on your laptop during the final three hours of the exam.  

5.  You should answer only three of the four questions.  Each question will be weighted equally, so allot your time accordingly.  You may not have enough time to answer each question exhaustively; do the best you can.

6.  If you are handwriting the exam, start each question in a separate bluebook.  On the cover of each bluebook you use, write your anonymous grading number and the question number (e.g., "Question I" or "Question II continued").  Write only on one side of the page and write legibly.  If your handwriting is large or difficult to read, write only on every other line.  Illegible portions of the answer simply will not count.

7.  If you are typing the exam, begin the answer to each question on a new page, making sure to insert a hard break using Control-Enter on your keyboard. Type the question number at the beginning of each answer.  

8.  Please read the questions carefully.  You will receive less credit if your answer disregards the instructions or some of the material presented in the question. 

9.  Your grade will be determined by both the breadth and depth of your analysis and, in part, by how well you write (conciseness, clarity, and organization).  If you are feeling pressed for time, you may wish to put the end of your answer in outline form.  While you will receive some credit for issues you clearly identify in this manner, you will receive less credit than if you fully analyze the issues.

[image: image1.png]


10.  If you think you need to make assumptions in order to answer a question, please identify the assumptions you make.  (E.g., “Assuming that the Prince would arrive someday....”)

11.  Good luck! 
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QUESTION I (Sleepy) 
Discuss the factual and legal research you would need to do in order to advise Ben regarding his concerns described below:  Ben’s Great-Aunt Kylie died a few months ago after spending the last two decades of her life rarely awake in a nursing home suffering from a debilitating illness. James, her family attorney, recently informed Ben that, pursuant to a clause in her will, Ben was now the owner of Prince-Acre, a 30-acre wooded lot on the outskirts of a small city in the foothills of the Misty Mountains. As part of the administration of Kylie’s estate, James had inspected Prince-Acre, which Kylie had received from her husband on his death and apparently had forgotten about entirely.  James reported that he had found that two local companies each separately claimed some rights to parts of Prince-Acre:

(a) Hoffman, Altman, Rosenn & Meads is a law firm whose office building is located on a parcel of land it owns just east of Prince-Acre.  Currently, the only way to get to the building by car is to use one of two roads that run from the law firm’s parcel across Prince-Acre, connecting to main streets to the north and to the south respectively.  A freeway runs along the east side of the law firm lot, blocking any access to roads to in that direction. The law firm claims to have sold Prince-Acre to Kylie’s deceased husband with the understanding that they’d be allowed to continue using the two roads, although they admit that they never received an express easement. 
(b) Menendez Mining and Manufacturing (MMM) owns a very large parcel of land west of Prince-Acre. MMM has mined underground for gems and semi-precious stones for many years, removing the surrounding rock in the process.  In this way, MMM has created an extensive web of underground mining tunnels, all of which connect to a single opening on the surface its own land.  MMM claims to have adversely possessed a long section of one of these mining tunnels that lies beneath the surface of Prince-Acre.  Assume Ben would have no viable claim for the value of any minerals MMM removed from beneath Prince-Acre.
[image: image4.jpg]


PLEASE ANSWER ONLY THREE OF THE FOUR QUESTIONS ON THE TEST
QUESTION II

IF YOU CHOOSE TO ANSWER QUESTION II, YOU SHOULD ANSWER ONLY THREE OF THE FOUR PROBLEMS (A-D) PRESENTED BELOW.  THE THREE PROBLEMS YOU ANSWER WILL BE WEIGHTED EQUALLY, SO ALLOT YOUR TIME ACCORDINGLY.  IF YOU ARE HANDWRITING, YOU DO NOT NEED TO BEGIN A NEW BLUEBOOK FOR EACH PROBLEM, BUT PLEASE START EACH PROBLEM AT THE TOP OF A NEW PAGE.  IF YOU ARE TYPING, SIMPLY PLACE THE RELEVANT LETTER AT THE BEGINNING OF EACH PROBLEM.
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PROBLEM A (Bashful):  Discuss whether, in the following scenario, Masha’s walks along the path on Disney-Acre would be sufficient to defeat the “Exclusive” element of Adverse Possession:  A potential adverse possessor has been residing on Disney-Acre, a five-acre wooded residential lot, for twelve years, which is the relevant statute of limitations period.  One year ago, Masha inherited legal title to Disney-Acre.  Masha, the author of the very popular Evil Queen fantasy novels, is painfully shy and strives to avoid contact with her many fans.  Since she inherited Disney-Acre, she sometimes walks her dog Walt on the lot on a path through the woods near the edge of the property line.  She only does this early in the morning or late at night on weekends and she is careful to clean up after Walt.

PROBLEM B (Dopey):  Discuss whether, in the following scenario, the city’s use of Eminent Domain would violate the Public Use Clause of the state constitution under the legal standards from Hatchcock:  [image: image7.png]


Vinclair Heights is a run-down neighborhood in the city of Kirkland.  Although almost all the buildings in the neighborhood contain functioning businesses and residences, the streets are home to the highest rate of prostitution and drug-related crime in the city.
  The city would like to open a drug rehabilitation center in Vinclair Heights, but cannot afford to do so.
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David runs “Magic Mirror,” a chain of private drug rehabilitation centers. He has tried unsuccessfully for several years to purchase land in Vinclair Heights to open a center.  David recently proposed to the city that it use its Eminent Domain power to purchase an appropriate lot in Vinclair Heights and resell it to him (at fair market value) to open a Magic Mirror center.  He suggested six possible sites, each of which covered twelve square city blocks.  The city agreed to the proposal, choosing the suggested site that was furthest from any school and that had the highest crime rate. 

QUESTION II CONTINUES ON THE NEXT PAGE
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QUESTION II CONTINUED

PROBLEM C (Grumpy):  Discuss whether, in the following scenario, the owners of Dwarf-acre will be able to continue to use the express easement across Snow-Acre to connect the water and sewer pipes from their renovated hotel to the municipal utility system:  Dwarf-Acre and Snow-Acre are large neighboring lots in a ski resort town.  In 1975, Snow-Acre’s owner built a three-bedroom house on that lot and connected the house to the municipal utility system with underground water and sewer pipes with substantially more capacity than he needed in case he later decided to add to the house. Two years later, the owners of Dwarf-Acre built on the lot a hotel with 16 guest rooms called “Warren Court.” They purchased an easement from the owner of Snow-Acre that included the following language:

The owner of Snow-Acre and his successors and assigns grant to the owners of Dwarf-Acre and their successors and assigns the right in perpetuity to create and maintain connections from water and sewer pipes serving a hotel on Dwarf-Acre to the water and sewer pipes serving Snow-Acre and to have the hotel’s sewage and water flow through those pipes across Snow-Acre to and from the municipal utility system.

In 1978, the Warren Court Hotel opened after its water and sewage pipes were connected to the pipes running across Snow-Acre.  The hotel has been in business ever since and its water and sewage continue to flow through the pipes on Snow-Acre.  In 2013, the hotel came under new management, which began construction to renovate and greatly widen the building, adding a glass exterior and 120 additional guest rooms.  They plan to reopen in May 2014, retaining the connections to the Snow-Acre pipes. 

In 1999, Abraham had purchased Snow-Acre as his residence after having been given a copy of the easement language.  In 2013, he became  very unhappy about “the glass coffin” being built next door.  He became obsessed with the Warren Court, trying to find some improper elements that could stop the project, but the hotel management had complied with all necessary zoning, building, and environmental regulations.  On a very cold night in February 2014, the water pipes in the basement of Abraham’s house froze and burst.  Although this problem was unconnected to the hotel’s use of the pipes, it gave Abraham the idea to try to enjoin the use of the easement by the rebuilt hotel.
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QUESTION II CONTINUES ON THE NEXT PAGE
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PROBLEM D (Sneezy):  Discuss whether, in the following scenario, Eddie can evict Zach immediately under Fl. Stat. §83.56(2) (provided below).  Assume that the fire in Zach’s apartment violated his lease.  Zach rents an apartment in a multi-unit apartment building in Florida.  Zach has severe allergies and owns an electric air filtering device that he runs in his bedroom to sleep at night.  Inhaling the scent of fresh eucalyptus leaves also helps his breathing, so one night he put some of those leaves inside his filtering device (although the instructions said not to do this).  A few minutes after he turned the device on, it began to whistle while it worked, then began shooting out sparks.  Zach’s bedspread and pajamas caught fire, but he was able to turn off the machine and put out the flames before there was any damage to the apartment except for some discoloration on the ceiling from the smoke.  Zach managed to clean up the ceiling completely, but he felt guilty and reported what had happened to Eddie, his landlord. 
83.56. Termination of rental agreement …  (2) If the tenant materially fails to comply with §83.52 or material provisions of the rental agreement, other than a failure to pay rent, or reasonable rules or regulations, the landlord may:

 
(a) If such noncompliance is of a nature that the tenant should not be given an opportunity to cure it …, deliver a written notice to the tenant specifying the noncompliance and the landlord's intent to terminate the rental agreement by reason thereof.  Examples of noncompliance which are of a nature that the tenant should not be given an opportunity to cure include, but are not limited to, destruction, damage, or misuse of the landlord's or other tenants' property by intentional act  …

(b) If such noncompliance is of a nature that the tenant should be given an opportunity to cure it, deliver a written notice to the tenant specifying the noncompliance, including a notice that, if the noncompliance is not corrected within 7 days from the date the written notice is delivered, the landlord shall terminate the rental agreement by reason thereof.  Examples of such noncompliance include, but are not limited to, activities in contravention of the lease or this act such as having or permitting unauthorized pets, guests, or vehicles;  parking in an unauthorized manner or permitting such parking; or failing to keep the premises clean and sanitary.  …
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IF YOU CHOOSE TO ANSWER QUESTION II, PLEASE ANSWER ONLY THREE OF THE FOUR PROBLEMS (A-D). 
PLEASE ANSWER ONLY THREE OF THE FOUR QUESTIONS ON THE TEST
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QUESTION III (Happy)

The Supreme Court of Oz (a little-known American state), has held that the remedies of rent withholding and repair-and-deduct are available for breaches of minimum habitability standards in residential leases, but has never ruled on whether they might also be available in other situations.  

In April 2014, Elizabeth filed a Declaratory Judgment action against her landlord, Kratzer Corporation, in Oz state trial court.  Her lawsuit requested a determination that she was entitled to the remedies of rent withholding and repair-and-deduct for Kratzer’s failure to provide adequate water and its failure to repair the outdoor fountain on her premises.  Her complaint included the following allegations:
· Since 2004, Elizabeth has owned and operated a very popular salon and health spa business called Fairest Above Them All.  By 2011, her business had almost outgrown its original building.  

· Kratzer Corporation owns and operates Happy Acres, a very large multi-building shopping center in a wealthy suburban neighborhood in Oz.  J-Building is a big stand-alone two-story structure in Happy Acres that was empty in 2011 because the prior tenant was bankrupt.  

· In June 2011, Elizabeth entered into a twelve-year lease with Kratzer for J-Building.  The lease made no mention of any duties regarding general maintenance, but Elizabeth assumed that Kratzer would take responsibility for taking care of the things that were integrated into systems serving the entire shopping center like electricity, plumbing, water supply and air conditioning. 
· One of the key factors in Elizabeth’s choice of J-Building was the large fountain located just outside the front doors, which she believed would “create just the bubbly joyful atmosphere I want.” At Elizabeth’s insistence, the lease stated specifically that the fountain was a “substantial and material part” of the leased premises and Kratzer committed to maintain the fountain in “good working order.”
· Pursuant to the lease, Elizabeth remodeled J-Building, designing ten second floor rooms each for a different type of beauty treatment. Her staff worked closely with Kratzer personnel to ensure appropriate that water supply and electrical connections for these rooms.  Elizabeth opened her business in J-Building in January 2012.  
QUESTION III CONTINUES ON THE NEXT PAGE
QUESTION III CONTINUED
· In October 2013, the fountain suddenly stopped working.  The Kratzer maintenance staff determined that a part called a U4-EA valve needed to be replaced.  Kratzer told Elizabeth they had ordered the part, but informed her repeatedly over the next few months it was out of stock.  In March 2014, Elizabeth found it on the internet herself, purchased it for the $2300 retail price, and had her own staff install it.

· In December 2013, the water pressure on the second floor of the J-Building suddenly dropped sharply. Just a trickle of water would flow from the faucets in the ten specialized rooms on that floor.  To use those rooms, the staff constantly had to bring large containers of water up from the ground floor on the elevator

· The Kratzer maintenance staff determined that the problem was not the result of anything done by Elizabeth’s staff. Over the next few`months, they tried unsuccessfully to fix the problem.  After Elizabeth complained repeatedly, she was told in March 2014 that Kratzer had no responsibility under the lease to fix the water problem.
· On March 27, 2014, Elizabeth provided notice to Kratzer that she was withholding rent until they restored water pressure to the second floor of J-Building and that she was deducting the cost of the U4-EA valve from the amount she would pay them.  
The trial court dismissed Elizabeth’s lawsuit on the pleadings, arguing that the very powerful nature of the remedies Elizabeth requested suggested they should only be employed to support the very strong interest in adequate housing and that commercial tenants could bargain for explicit lease terms authorizing these remedies if they wanted them.
The state Court of Appeals reversed.  The majority held that, to provide sufficient protection for the legitimate interests of commercial tenants, it would treat the availability of the requested remedies as a default rule in all commercial leases.  

The third judge wrote a concurring and dissenting opinion, arguing that the remedies should be available as a non-waivable right (not as a default rule).  However, she said she would limit their availability to breaches involving minimal habitability and not for those involving other amenities.  She also suggested that the remedies should not be implied into the leases of large sophisticated commercial tenants.

QUESTION III CONTINUES ON THE NEXT PAGE
QUESTION III CONTINUED
The Oz Supreme Court granted review to decide when, if ever, the tenant remedies of rent withholding and repair-and-deduct should be available in commercial leases.  
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Compose drafts of the analysis sections of both a majority opinion for the Court, and a shorter dissent.  Each should adopt and defend a different legal standard to resolve that question, then should briefly apply its standard to the allegations here.  Remember that, in this procedural posture, you must treat Elizabeth’s allegations as true.
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PLEASE ANSWER ONLY THREE OF THE FOUR QUESTIONS ON THE TEST
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QUESTION IV (Doc) 
Discuss, in the following scenario, (a) who owns Huntsman Farm in April 2014 and (b) the extent to which Huntsman Farm and Mckain Medical School can limit Father Franks’s access to their respective landholdings.  Assume the scenario takes place in Gaidian, a little-known American state, and that the Gaidian statutes (provided below) apply where relevant.
Mckain Medical School (MMS) is a private accredited medical school associated with a mainstream Protestant denomination.  It is located in a small city in Gaidian.  Kristin was the first female graduate of MMS and was deeply attached to it.  Over the course of her life, she gave a lot of money to MMS.  Wayne, the MMS General Counsel, was one of her best friends.


In early January 2014, Kristin walked into Wayne’s office and said, “Honey, I’m dying. We have to draw up my will.” At the time, she had outlived three husbands and her only living relatives were her three grandchildren that were children of her deceased son (Angela, Bryan, and Cody) and her favorite grandchild Danielle (child of her deceased daughter).  
She handed Wayne an outline of what she wanted the will to say, which included:
· $50,000 each to Angela, Bryan, and Cody.

· $200,000 to Danielle.
· Huntsman Farm (described below) to MMS.
· A list of specific gifts of jewelry to personal friends.
· The remainder to the American Cancer Society.
Wayne asked if she was sure about the relatively small gifts to her grandchildren.  “After all, your estate will be worth millions, won’t it?”
Kristin, smiling sadly, replied, “They need to learn to do for themselves.  Besides, all I can think about these days is the cancer, and with the meds they have me on, sometimes I can’t even remember that.”  When he asked her when they should hold the will-signing, she said, “Real soon.”

Wayne drafted the will according to Kristin’s instructions and faxed her a copy to make sure she approved.  He then arranged for three staff members from the MMS alumni office to meet him at Kristin’s house on January 27 to act as witnesses.  Wayne arrived an hour before he expected the witnesses. Danielle was caring for her grandmother and told Wayne that Kirstin was having a very bad day.  

QUESTION IV CONTINUES ON THE NEXT PAGE
QUESTION IV CONTINUED

Just before the witnesses were supposed to arrive, Danielle brought her grandmother from her bedroom to sit at the dining room table. Kristin recognized Wayne, and said, “How special of you to come visit me here so close to the end.”  Danielle took her grandmother’s hand and said, “Remember, Grandma, we’re doing your will today.”

The old woman looked a little puzzled and said, “On earth as it is in heaven?” Then her eyes focused, and she said, “Oh yes, of course, we really need to get that done today. Could you go get me some tea, dear, to help clear my head?” Danielle went out to the kitchen. At that point, Wayne’s phone rang.  At the sharp noise, Kristin moaned and clutched her chest, while Wayne learned that his witnesses had been in a small car accident and were going to be very late.
Kristin yelled out for Danielle, then said, “Wayne, honey, we gotta do this right now.” Danielle rushed back into the room and told Wayne that there was nobody else in the house at the moment.  Wayne put the will on the table and a pen in Kirstin’s hand.  She took a moment to thumb through the will.  At that point, the tea kettle whistled in the kitchen and Danielle rushed out again.  Kristin signed the will in the right place and Wayne signed as a witness.  Danielle came back with the tea and Wayne had her sign as well.  Kristin then reached for the tea and knocked it on the floor, shuddered a couple of times, then collapsed. 
Kristin never regained consciousness and died two days later.    During her funeral, Danielle described the will-signing ceremony to her cousins. As a result, Angela and Bryan decided to challenge the will. Tragically, Cody was badly hurtin a car accident on the way home from the funeral and died a couple of days later. When the process of sorting out Kristin’s estate began, it turned out that she had much less money than Wayne believed and nobody could find many of the pieces of jewelry that had been on the list she gave to Wayne.
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Shortly after Kristin’s funeral, Father Franks announced that he was coming to Gaidian.  Father Franks is a charismatic and controversial religious figure who is most concerned with the un-Christian nature and effects of modern technology. In his most famous presentations, he holds up an iPhone or iPad, explains the evils that flow from it, refers to the device as a “poisoned Apple,” and smashes it onto the ground.

QUESTION IV CONTINUES ON THE NEXT PAGE
QUESTION IV CONTINUED


One of the places in Gaidian where Father Franks would like to speak is in the courtyard at MMS.   The medical school owns several adjoining buildings, including a hospital, medical clinics, classrooms, and office buildings.  On one large city block, the MMS buildings adjoining the streets surround a substantial open courtyard that is accessible to the public streets via three covered walkways. One of the medical clinics and two small restaurants open directly onto the courtyard.  MMS has set up benches and tables in the courtyard and generally freely allows the public to use the space.  They even allow speakers and musicians to try to vie for the attention of the people in the courtyard.  However, MMS has posted signs that explain that the courtyard is private property and “reserve the right to exclude members of the public for any reason at any time.” The management of MMS has told Wayne they would prefer not to allow Father Franks to speak in their courtyard.
Father Franks also wishes to visit Huntsman Farm (HF), which is a very large parcel of land located about 25 miles from MMS.  For many years, Sam has been the supervisor of HF, which grows several types of vegetables and employs migrant workers for about five weeks each year to bring in the harvest.  HF has a residential section for the migrant workers that qualifies as a “migrant labor camp” under Gaidian law (See L88 below).  The residential section includes a large open “Assembly Area” where Sam and other HF managers can address all of the season’s migrant workers together.  It also includes several rows of barracks buildings, each of which serves as “private living quarters” for up to 12 workers. (See L88)
Father Franks would like to speak to the migrant workers in the Assembly Area and to visit with individual workers who want to speak to him in their private living quarters.  Sam is continuing to manage Huntsman Farm for Kristin’s estate until the will contest is settled. This season’s migrant workers have just arrived at the farm, and Sam has learned that some of them are followers of Father Franks and others strenuously object to his presence.
GAIDIAN STATUTES FOR QUESTION IV BEGIN ON THE NEXT PAGE
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PLEASE ANSWER ONLY THREE OF THE FOUR QUESTIONS ON THE TEST
QUESTION IV: GAIDIAN STAUTORY PROVISIONS

Feel Free to Detach from Rest of Exam

Gaidian Labor Code (cite as L…)


L88. Access to migrant labor camps
(A) DEFINITIONS OF TERMS:  As used in this section, the following words and phrases mean:

(1) “Common areas”—That portion of a migrant labor camp not included within private living quarters and where migrant labor camp or residential migrant housing residents generally congregate.

(2) “Invited guest”—Any person who is invited by a resident to a migrant labor camp to visit that resident.

(3) “Migrant farmworker”—A person who is or has been employed in hand labor operations in planting, cultivating, or harvesting agricultural crops within the last 12 months and who has changed residence for purposes of employment in agriculture within the last 12 months.

(4) “Migrant labor camp”—One or more buildings, structures, barracks, or dormitories, and the land appertaining thereto, constructed, established, operated, or furnished as an incident of employment as living quarters for seasonal or migrant farmworkers whether or not rent is paid or reserved in connection with the use or occupancy of such premises. The term does not include a single-family residence that is occupied by a single family.

(5) “Other authorized visitors”—Any person, other than an invited guest, who is:

(a) A federal, state, or county government official;

(b) A physician or other health care provider whose sole purpose is to provide medical care or medical information;

(c) A representative of a bona fide religious organization who, during the visit, is engaged in the vocation or occupation of a religious professional or worker such as a minister, priest, or nun; or

(d) Any other person who provides services for farmworkers which are funded in whole or in part by local, state, or federal funds but who does not conduct or attempt to conduct solicitations.

(6) “Private living quarters”—A building or portion of a building, dormitory, or barracks, including its bathroom facilities, or a similar type of sleeping and bathroom area, which is a home, residence, or sleeping place for a resident of a migrant labor camp. 

L88. Access to migrant labor camps (continued)
 (B) RIGHT OF ACCESS OF INVITED GUEST.—A resident of a migrant labor camp may decide who may visit him or her in the resident’s private living quarters Any invited guest must leave the private living quarters upon the reasonable request of a resident residing within the same private living quarters.

(C) RIGHT OF ACCESS OF OTHERS.—Other authorized visitors have a right of access to or egress from the common areas of a migrant labor camp. Owners or operators of migrant labor camps or residential migrant housing may adopt reasonable rules regulating hours of access to housing.  Any other authorized visitor must leave the private living quarters upon the reasonable request of a person who resides in the same private living quarters.

 (D) OTHER RULES.—The housing owner or operator may require invited guests and other visitors to check in before entry and to present picture identification. Migrant labor camp owners or operators may adopt other rules regulating access to a camp only if the rules are reasonably related to the purpose of promoting the safety, welfare, or security of residents, visitors, farmworkers, or the owner’s or operator’s business.

(E) LIMITATIONS.—This section does not create a general right of solicitation in migrant labor camps. This section does not restrict migrant workers residing within the same living quarters from imposing reasonable restrictions on their fellow residents to accommodate reasonable privacy and other concerns of the residents.

Gaidian Probate Code (cite as P…)

P201  Who may make a will.  Any person who is of sound mind and who is either 18 or more years of age or an emancipated minor may make a will.

P202  Execution of wills.  Every will must be in writing and executed as follows:


 (a)  Testator's signature.—

1.  The testator must sign the will at the end; or

2.  The testator's name must be subscribed at the end of the will by some other person in the testator's presence and by the testator's direction.


(b)  Witnesses.—The testator's:

1.  Signing, or

2.  Acknowledgment:

a.  That he or she has previously signed the will, or

b.  That another person has subscribed the testator's name to it,



must be in the presence of at least two attesting witnesses.

(c)  Witnesses' signatures.—The attesting witnesses must sign the will in the presence of the testator and in the presence of each other.

P403  Intestate share of heirs other than surviving spouse.  Any part of the intestate estate not passing to the decedent's surviving spouse, or the entire intestate estate if there is no surviving spouse, passes in the following order to the individuals designated below who survive the decedent:

(1)  To the decedent's descendants by representation;

(2)  If there is no surviving descendant, to the decedent's parents equally if both survive, or to the surviving parent . . ;

(3)  If there is no surviving descendant or parent entitled to inherit, to the descendants of the decedent's parents or either of them by representation …; 

P404  Requirement that heir survive decedent for one hundred twenty hours.  An individual who fails to survive the decedent by one hundred twenty hours is deemed to have predeceased the decedent for purposes of intestate succession.  If it is not established by clear and convincing evidence that an individual who would otherwise be an heir survived the decedent by one hundred twenty hours, it is deemed that the individual failed to survive for the required period.  

P406  Representation.  Decedent's descendants.  If, under P403(1), a decedent's intestate estate or a part thereof passes "by representation" to the decedent's descendants, the estate or part thereof is divided into as many equal shares as there are:

(1)  Surviving descendants in the generation nearest to the decedent which contains one or more surviving descendants; and

(2)  Deceased descendants in the same generation who left surviving descendants, if any.

Each surviving descendant in the nearest generation is allocated one share.  The remaining shares, if any, are combined and then divided in the same manner among the surviving descendants of the deceased descendants as if the surviving descendants who were allocated a share and their surviving descendants had predeceased the decedent.

PROPERTY D SPRING 2014:  FINAL EXAM SYLLABUS

Feel Free to Detach from Rest of Exam

Chapter 1: The Right to Exclude and Some Exceptions 

A. Private Property Not Open to the Public: 

1.  Introduction to the Right to Exclude

a.  Notes on “The Right to Exclude” and “Trespass”

b. Jacque v. Steenberg Homes (Wisc. 1997)


2.
Access to Agricultural Migrant Workers



a.  
The New Jersey Approach:  
State v. Shack (N.J. 1971



b.  
Florida Statutes Related to Housing for Migrant Workers 

B.
Private Property Open to the Public


1.  Background



a.  Common Law Privileges:  



b.  Civil Rights Laws:  


2.  Undesirable Patrons:  Brooks v. Chicago Downs Assn. (7th Cir. 1986)

3.  Free Speech Access :  N.J. Coalition v. J.M.B. Realty  (N.J. 1994) 
Chapter.2:  The Eminent Domain Power & the Public Use Requirement 

A. Fed’l Deference to State Law:  Hawaii Hsg. Auth. v. Midkiff  (U.S. 1984)

B.
State Standards


1.
Poletown Neighborhood Council v. City of Detroit  (Mich. 1981) 


2.  
In re City of Seattle (Wash. 1981) 


3.  
County of Wayne v. Hatchcock (Mich. 2004) 

C.  Heightened Federal Review?  Kelo v. City of New London (U.S. 2005):

Chapter 3:  Property Transfer at Death 

A.  Intestate Succession


1.  Overview of Intestate Succession


2.  State Intestacy Statutes: Florida, Hawaii, Vermont

B.  Wills


1.  Introduction



a.  Overview of Selected Issues 



b.  Selected Florida Laws Relating to Wills 


2.  Will Formalities 



a. Estate of Weiss (Penn. 1971) 



b. Estate of Stasis (Penn. 1973) 



c.  Langbein, Substantial Compliance with the Wills Act (1975) 


3.  Testator’s State of Mind



a.  Sound Mind: In re Strittmater’s Estate (N.J. Eq. 1947)



b.  Undue Influence: Estate of Webb (Okla. 1993) 

Chapter 5:  The Adverse Possession Doctrine

A.  Introduction


1.
Overview of the Doctrine 


2.
Color of Title


3.
Justifications for Adverse Possession 


4.
Sample Statutes:  Florida & Pennsylvania

B.
Sample Cases


1.  VanValkenburgh v. Lutz (N.Y. 1952) 


2.
Ray v. Beacon Hudson Mountain Corp. (N.Y. 1996) 

3.
E. 13th St. Coalition v. Lower East Side Coalition Housing Dev. (N.Y. Supr. 1996)


4.
ITT Rayonier, Inc. v. Bell (Wash. 1989) 

C.
Elements of Adverse Possession & Related Issues


1.
Actual Use


2.
Open & Notorious


3.
Exclusive


4.
Continuous


5.
Adverse/Hostile, Claim of Right & State of Mind


6.
Other Issues:  Note 7 

D.
Boundary Disputes




1.
Special Issues: Note 8 


2.
Dorschner, Nightmare on 68th Street (1992) 

E.
Policy Implications: Squatting (Note 5) & Environment (Note 6) 

Chapter 6.  Easements Express & Implied 

A.
Express Easements


1.
Instructor’s & Casebook Overview 



b.
Positive Easements




i) Chevy Chase Land Co. v. U.S. (Md. App. 1999) 




iii) Marcus Cable Assoc. v. Krohn (Tex. 2002) 



c.
Negative Easements: Petersen v. Friedman (Cal. App. 1958)


2.
Implied Easements



a.
Easements by Estoppel: Stoner v. Zucker (Cal. 1906) 



b.
Easements by Implication & by Necessity




i) Williams Island Country Club v. San Simeon (Fla. App. 1984) 




ii) Dupont v. Whiteside (Fla. App. 1998) 

c.
Prescriptive Easements: MacDonald Prop. v. Bel-Air Country Club (Cal. App. 1977) 

Chapter 7.  Selected Issues in Landlord/Tenant Law 

A. Introduction


1.  Some Themes in Landlord-Tenant Law


2.  Florida Residential Landlord-Tenant Statutes 

B. Legitimate Interests of Tenants and of Landlords  


1.   The Process of Eviction 



a.
Notes: Landlord’s Remedies 


b.
Florida Statutes §83.56


2.  The Right to Transfer



a. Note:  The Right to Assign and Sublet



b.  Funk v. Funk (Idaho 1981) 

C. Habitability & Related Issues


1.  The Right to Quiet Enjoyment/Constructive Eviction 


a.  Barash v. Penn.  Terminal Real Estate Co. (N.Y.1970)


b.  East Haven Assoc. v. Gurian (N.Y.Civ. Ct. 1970) 

2.  Implied Warranty of Habitability


a.  Javins v. First National Realty Corp. (D.C. Cir. 1970) 


b.  Statutory Problem:  The Tempest at the Teapot




c.  Miami-Dade County Housing Code 
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� The local alternative weekly newspaper even ran a story on addicted prostitutes entitled, “High Ho, High Ho, It’s Off to Work They Go.”
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