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Duty to provide diplomatic protection—extraterritorial effect of constitutional rights—intelligence
sharing—death penalty under international law

KAUNDA V. PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA. Case CCT 23/04. 2004 (10) BCLR
1009, reprinted in 44 ILM 173 (2005), at <http://www.concourt.gov.za>.

Constitutional Court of South Africa, August 4, 2004.

In Kaunda v. President of the Republic of South Africa, the Constitutional Court of South Africa
found that the state’s Constitution obligates the government to consider requests for diplomatic
protection from citizens who are facing actions by other states that may violate international law,
and to deal with those requests appropriately. Although  the government has wide discretion
in how to respond, its decisions are subject to constitutional control and judicial scrutiny. 1

Samuel Kaunda and sixty-eight other South Africans were arrested in Zimbabwe. They faced
potential extradition to Equatorial Guinea, where they would be charged with participating in
an attempted coup against that state’s government. Fearing that they would be mistreated in
Zimbabwe and be convicted and sent to Equatorial Guinea, where they would face mistreatment,
an unfair trial, and a death sentence, they brought suit in the High Court in Pretoria to compel
the South African government to take steps to ensure that their rights under the South African
Constitution were not violated. The applicants requested, among other things, that the govern-
ment submit weekly reports to the court on the actions taken to secure those rights in Zimbabwe
and Equatorial Guinea. The High Court denied the application. 2

The Constitutional Court allowed a direct appeal. It agreed with the applicants that they had
a cognizable constitutional right, but disagreed with them about both its source and its scope,
and held that the actions of the South African government had not violated that right. 

The applicants based their claim on the South African Constitution’s Bill of Rights in con-
junction with section 7(2) of the Constitution, which requires the state to “respect, protect, promote
and fulfil the rights in the Bill of Rights.” In effect, they argued that the South African gov-
ernment had an obligation “to act at a diplomatic level to ensure that the rights they claim[ed]
under the South African Constitution [were] respected” by Zimbabwe and Equatorial Guinea.3

The Court rejected this claim. The rights in the Bill of Rights belong to people in South Africa
and ordinarily have no extraterritorial effect. Furthermore, international law  is enshrined in
the South African Constitution.4 Since it would be an infringement of the sovereignty of other
states for South Africa to insist that they act consistently with its Bill of Rights, “section 7(2)
should not be construed as imposing a positive obligation on government to do this.” 5 

The Court then distinguished its earlier decision in Mohamed.6 In that case, the applicant had
been transferred to the United States as a result of a wrongful act by the South African govern-
ment, which violated his statutory and constitutional rights. The remedy for that violation was
for the government to seek assurances from the United States that Mohamed would not be
subjected to the death penalty.7 By contrast, the South African government’s only relevant act
in Kaunda was to share information about the applicants’ plans with other governments, which
did not violate the applicant’s rights. “On the contrary, a failure to pass on the intelligence to
the authorities in Zimbabwe and Equatorial Guinea would have been a breach of the duties that
South Africa owed to those countries.”8
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The Court then recharacterized the applicants’ claim as one for diplomatic protection, which
it defined as “action taken by a State against another State in respect of an injury to the person
or property of a national caused by an internationally wrongful act or omission attributable to
the latter State.”9 It acknowledged that current international law recognized a state’s right to
exercise diplomatic protection, but not an obligation to its nationals that it do so.10 Although
the Court noted that some commentators had urged recognizing such a duty where the under-
lying act breached a jus cogens norm, it concluded that “diplomatic protection is not recognised
by international law as a human right and cannot be enforced as such.” 11

Nevertheless, states can provide such a right as a matter of municipal law. Thus, the Court
turned to the question of whether South Africa does so. The relevant portion of the South
African Constitution is section 3(2)(a), which states that “all citizens are equally entitled to the
rights, privileges and benefits of citizenship.” The Court’s majority opinion, written by Chief
Justice Chaskalson, held that citizens, who will almost always be nationals, are entitled to  the
privilege or benefit of requesting “the protection of South Africa in a foreign country  in case
of need” and of “hav[ing] the request considered and responded to appropriately.”12 The three
other opinions agreed that there is such a right but differed, in part, on its source. 13

All of the opinions acknowledged that actions taken in furtherance of diplomatic protection
involve foreign policy and thus call for a significant degree of deference to the choices made by
the government in response to a request for such protection. 

A decision as to whether, and if so, what protections should be given is an aspect of foreign
policy which is essentially the function of the executive. The timing of representations if
they are to be made, the language in which they should be couched, and the sanctions (if
any) which should follow if such representations are rejected are matters with which courts
are ill-equipped to deal.14 

The opinions refer to two leading prior decisions by the courts of other countries interpreting
the scope of a municipal right of diplomatic protection—Hess15 and Abbasi16—which each had
stressed executive discretion in finding that the government had done all that was legally required.17

Nonetheless, the Kaunda Court made clear that there is a role for judicial oversight. The
government must respond appropriately to a request for diplomatic protection,18 and if the
response was irrational or in bad faith, the court could intervene by requiring the government
to “deal with the matter properly.”19 If it was clear that the citizen was subject to a “gross abuse
of international human rights norms,” and the government failed to act, the court could order
it to “take appropriate action.”20 
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The concurring opinions would also impose both a procedural duty in all cases and a judi-
cially enforceable substantive duty to provide some form of diplomatic protection in the most
compelling cases. Justice Ngcobo saw the state being “obliged to take some steps when an egre-
gious violation . . . is being committed,” and Justice O’Regan would impose a duty not “to ignore”
the request for diplomatic protection by “a citizen who is threatened with or has experienced
an egregious violation of human rights norms.” In his short concurrence, Justice Sachs—
asserting that all the opinions were compatible—stated that the government has a duty “to do
whatever is reasonably within its power to prevent South Africans abroad . . . from being sub-
jected to torture, grossly unfair trials and capital punishment.” 21

In applying this approach to the facts, the Court first rejected the  applicants’ plea that the
government seek to have them extradited back to South Africa. They had not been charged
with a crime in South Africa; even if the decision not to charge them were reviewable, the Court
accepted the government’s submission that there was insufficient evidence that they had com-
mitted a crime subject to the South Africa–Zimbabwe extradition treaty.22 Although there was
reason for serious concern about possible human rights violations in Equatorial Guinea,23 the
Court deferred to the government’s judgment that it was not required to respond to such con-
cerns while the applicants were still in Zimbabwe, just as it could defer seeking assurances relative
to the death penalty until such time, if any, as they were convicted of a capital crime.24 It specif-
ically rejected the argument that the government had a duty to protect the applicants against
the imposition of the death penalty, since rights under the South African Constitution do not
apply to the acts of other states, and international law does not forbid capital punishment.25

Recognizing that government officials had publicly stated their commitment to providing dip-
lomatic protections, including specific actions already taken in this case,26 the Court pointedly
noted that the ongoing discussions between counsel for the applicants and the government
“will no doubt be conducted in the light of what is said in this judgment.” 27

* * * *

In finding that there is no individual right to diplomatic protection under international law,
the Kaunda Court acknowledged, but rejected, the arguments of certain scholars28 that such a
right should be found to exist, at least in part, as a needed additional enforcement mechanism
for those international human rights that belong to individuals. It thus refused to further the
call for such a customary international law right as lex ferenda.29
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The Court also distinguished carefully between rights recognized under international  law,
as to which states could exercise their right to offer diplomatic protection, and rights that exist
only under municipal law.30 The latter rights do not apply as such to the actions of other states
within their own territory (and thus do not trigger claims for diplomatic protection).31 Those
rights may, however, bind a state when it acts abroad, so that, for example, the South African
government would be bound to act in conformity with the rights set out in its own Constitution
when dealing with its citizens outside its territory. The scope of such extraterritorial effect is
not entirely clear.32 Furthermore, the duty of a state to protect its citizens’ constitutional rights
when they are outside its territory is limited by the state’s duty to respect the sovereignty of for-
eign states.33 

In terms of substantive human rights law, the Court found that there would be no violation
of international law if another state imposed the death penalty.34 It also recognized that the
South African government had indicated that its practice, consistent with the affirmative obliga-
tions to promote rights embedded in the South African Constitution, was to make diplomatic
representations as and when necessary relating to the death penalty, and the Court indicated
its expectation that that practice would apply in the case before it.35 These representations relat-
ing to the death penalty would not involve the exercise of diplomatic protection, however, since
they would not be a response to an “internationally wrongful act.”

More generally, the opinions embody, in several places, a kind of “jawboning.” Although the
Court refused to order the government to do anything more than it was doing, it indicated its
expectations that the government would continue to act consistent with the spirit, as well as the
letter, of the doctrine articulated by the Court.36 Such an approach, particularly in a state com-
mitted to constitutional democracy and the rule of law, can be effective in encouraging the desired
behavior by the government, without requiring the Court to articulate with precision the obli-
gations that it might—at some future time, and as a matter of law—impose upon the government.

The most difficult question raised by the Kaunda opinions is the proper scope of the right
to diplomatic protection. While the opinions acknowledge the deference due the government’s
decisions, the overall tenor is one of significant judicial oversight.37 This rule poses a potential
problem where the government concludes that quiet, nonpublic diplomacy would be the most
effective means for securing the requisite protection of its nationals.38 The other state may be
more willing to change course or to correct the actions of a rogue agent if it can do so without
losing face. The expectation that the government must report to a court on what it has  done
in response to a request for diplomatic protection,39 even if the court would almost always find
the government’s actions within its margin of appreciation, may have the perverse effect of
rendering diplomatic protection less effective.
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The Court seems to be significantly influenced by the arguments of scholars who assume that
there is no cost to requiring the state to give reasons and to justify its decisions in a judicial forum.40

The earlier decisions of German and British courts on the scope of diplomatic protection, Hess
and Abbasi, were more cognizant of these concerns and provided a narrower right. Hess, recog-
nizing the political context and the need that the state be seen as speaking with a single voice,
concluded that judicial intervention is appropriate only if the government’s position results “in
the arbitrary treatment of a national which is totally incomprehensible from any reasonable
standpoint including considerations of foreign policy.”41 Abbasi noted that prior cases had held
that “courts should act with a high degree of circumspection” and that it “can rarely, if ever,
be for judges to intervene where diplomats fear to tread.”42 In considering the situation of Mr.
Abbasi, detained by the United States at Guantánamo Bay, the court refused to intervene, accept-
ing that “if the Foreign and Commonwealth Office were to make any statement as to its view of
the legality of the detention of the British prisoners, or any statement as to the nature  of the
discussions held with United States officials, this might well undermine those discussions.”43

Such circumspection—combined, perhaps, with the availability of an in camera procedure for
reviewing the government’s submissions where appropriate—might effectuate the right to have
one’s request for diplomatic protection considered without risking prejudice to the effective-
ness of such protection.

MARY COOMBS
University of Miami School of Law




